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Supreme Court of Appeals ,r Virginia 
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AT RICHMOND. 
Record No. 2092 
J. C. ABDELL, 
versus 1 
I 
COMMONWEALTH OF VIRGINIA. 
I 
I 
PETITION FOR WRIT OF ERROR. 
1 
To the Honorable Justices of the Suprem~ Court of Appeals 
of Virginia: i 
Your pet-itione_ r, J. C. Abdell, respectf~i ly represents that 
he is aggrieved by a final judgment of the Corporation -Court 
of thA City of Norfolk, rendered on the 1 th day of August, 
1938, sentencing him to death for murder,- . 
A transcript of the record and the ori ·nal exhibits intro-
duced at the trial are herewith filed and rayed to be taken 
as a part hereof. 
The transcript of the record contains 01· the first three un-
numbered pages a complete index of the contents. · 
2* . 8 PREF ACE. 
On May 11, 1938, a neighbor of J. C. tbdell, the accused 
in this case, namely, Police Officer Shanno~, was called to the 
Abdell home and, finding the house entirely closed up-win-
dows, doors and all-and smelling illimunating gas, entered 
-~ 
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the house by breaking a window, and there found the wife 
of the accused lying on the kitchen floor, asphyxiated from 
having inhaled monoxide gas. Various bruises were upon 
the body of the dead woman and blood had streamed from 
her nose and run in a direct line aeross the floor for a dis-
tance of about 10 or 12 feet. She was draped over with 
blankets. 
The accused at the time was out of the city, having left 
home not later than 9 :30 the morning of the same day- prob-
ably within a few minutes after 9 o'clock-en route to Wash-
ington, D. C. 
The accused was notified by being aroused from his bed 
in the hotel in "\Vashingfon of the death, and at the time did 
not seem to realize what he was being told. He came back 
to Norfolk, stopped by his sister's house, saw another friend 
of his and called upon his lawyer, who was also a personal 
friend. 
By this time the case had assumed extraordinary propor-
tions. Rumors were rampant that the accused had murdered 
his wife. The newspaper flooded the public mind with so-
called suicide notes written by the accused and inferences in-
dicating his guilt. The city and surrounding country 
3* were alive with *rumors and with deductions of guilt 
ag·ainst the accused. The case was vigorously followed 
_ by the police department and kept so alive in the newspapers 
that public indignation grew greater ii1stead of subsiding. 
The accused was promptly indicted and the trial of the 
case was started on June 29th-a month and 18 days after 
the occurrence., in the face of strenuous efforts on the part 
of counsel for accused to have the case continued so that it 
could be properly investigated and prepared (R., pp. 13 to 
16 and 54 to 62). 
ThP. accused was charµ;ed with murder of his wife on a 
short form of indictment (R., p. 1), which was so short that 
it did not even contain the wording of the statute, nor did it 
identify different degrees of murder; therefore, presumably 
he was charg·ed with second degTee murder, because all mur-
der is construed as second degree murder in this State unless 
otherwise shown to be first degree murder beyond all reason-
able doubt. 
A motion for a bill of particulars was made, · but was 
· granted only after an argument before the Court. It was 
filed on June 16, 1938,-less than two weeks before trial-
and set up five different, and in some ways disconnected 
charg·es of first degree murder : 
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1. Premeditated murder by beating- with fists, feet and im-
plements unknown. I 
2. Premeditated murder by assault, chbking· and strangling·. 
3. Premeditated murder by a combin~tion of assault and 
the use of illuminating gas or water gajs. 
4. Premeditated murder oy assault [by striking, beating 
with the fists, feet and implement.~ and weapons *un-
4 * known, choking, strangling and su~ocating·. 
5. Premeditated murder by assault and by striking, 
beating, choking, strangling, suffocating iand using gas, caus-
ing asphyxiation (R., pp. 9 to 11). · 
Counsel for the accused desired that ithis bill of particu-
lars be clarified and moved the Court (R-., p. 12) to require 
the attorney for the Commonwealth to fil~ a bill of particulars 
which would clearly inform the defendant of the charge made 
against him so that he mig·ht properly understand it and pre-
pare his defense, and took the position [that tlw bill of par-
ticulars filed was contradictory and inconsistent and intended 
to confuse rather than to enlighten the abcused and his coun-
sel. This motion was overruled (R., p. !11), and the accused 
went to trial on the blanket indictment as !amplified-not clari-
fied-by the bill of particulars. 
There was certain evidence in the ha~ds of the Common-
wealth's Attorney that had been taken firom the premises of 
the accused and certain documents that! counsel for the ac-
cused desired to examine, but they were inot allowed t_o do so 
because the Commonwealth's Attorney ~bjected to it. 
In addition to that, the Commonwealth's Attorney inter-
posed objection to counsel's talking to ,he witnesses having 
knowledge of the case. 
The detective in char~;e of the case 1refused to give out 
any information other than that authori~ed by the Common-
wealth's Attorney, and the Coroner wo'uld not disclose his 
:findings or conclusions to counsel for t~e accused. 
Under the circumstances indicated, co1nsel for the accused 
felt that the case could not be trictl in an· atmosphere 
5* '"'of fairness and that it had not be~n properly investi-
g·ated or prepared, sufficient time n t having been given 
for that purpose, and that a defense, pr erly concerted, had 
not been SP.t up and made ready. 
At tlrn time this case was called for t ial there was an at-
mosphere of indignation, brought about by public conyersa-
tion and prP.ss articles. As evidence of the condition of the 
public mind, we refer to the examination of one of the jurors, 
namely, R. L. Gornto, who said that he }1 1d formed a very un-
favorable opinion of the accused because pf what he )ad seen 
r~----
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ip.- the newspapers, and that it would be necessary additioµal 
evidence to be produced in order to change that unfavorabl~ 
opinion to a favorable or unbiased one (R., p. · 65). This at-
titude of the juror and his mental impression were of course 
highly prejudicial to the accused, but he was allowed to re-
main on t:qe venire from which t:be trial jury had to be chosen. 
··The public mind was poisoned in the same manner, and 
there was a general atmosphere of prejudice against the man 
who was to be tried. The accused was tried in this atmos-
phere. Not only that, but the record discloses various preju-
dicial errors, which will be hereinafter set forth and com-
mented upon. 
6* *THE FACTS. 
This verdict and judgment is attempted to be supported 
wholly and exclusively on the theory of circumstantial evi-
den~e, which theory is not only unsupported by any direct 
evidence, but is opposed, negatived and disproved by the 
~ncontradict~d eyidence. The facts arising out of the un-
co'ntradicted direct evidence are as follows : · 
The accused on May 10, 1938, was in Washington, ·n. C., 
having driven there from Norfolk that morning by automobile, 
and about 9 o'clock that night he started back to Norfolk 
to obtain a sample mint vending machine which he testified 
he was demonstrating and renting or selling and which he 
- had forgotten (R., p. 287) ; he arrived in Norfolk in the early 
morning of May 11, 1938, and arrived at the home No. 1318 
La.fayette Boulevard, which h_e maintained for himself and 
wife, at about ten minutes to 9 o'clock A. M. (R., p. -292). 
When he entered his home an altercation between him and 
his wife, principally of w~rds at first, was started-he said 
his wife started tbe altercation and this was not cohtr.adicted 
(R., pp. 293 to 295). Later the altercation developed into a 
physical fight (he testified she ~tarted the exchange of blows 
and this is n.ot contradicted in the evidence R., pp. 295 and 
29fi). That she used physical violence against him is indis-
put~bly evidenced by the fact that when he returned to Nor-
folk on May 12, 1938, from W ai;;hington, where he had again 
driven on May 11th, he bore scratches, etc., on his face. He 
left the house between 9 :00 and 9· :30 A. 1\1:. (He testified he 
had not peen in the hous~ more than 10 or 15 minutes. *R., 
7* _p. 297). He testified that he ran from the house-because 
she threatened him with a butcher knife (R., p. 296), and 
this was not contradicted by any witness, the Commonwealth 




.T. C. Abdell v. Commonwealth J Virginj.a. 
, I 
5 
tion, while Commonwealth's witness, P4lmer, testified that 
he saw accused leaving around 9 :30 A .. tM:. (R., pp. 166 a~~ 
161). . I 
That he left there before 9 :~O !.. ~I. is· conclusiv~ly estab-
lished by Commonwealth's witness, ¥rs. !Faccl}ini, wpo testi-
fied that she was en route to W ashingttjn a~cl overtook ac-
cused between Richmond and Frederickshq.rg· (R., p. 194); 
that she left her home near that of accused at e~atly 9 :30 ,4-. 
M., having noted the time by her clock (~., p. 198) ~ and that 
accused's car was not there and had not passed her ~ar pri~r 
to the time she saw him near Frederick$burg. (R., pp. 199' 
and 200.) She was driving only arounq 35 miles .an hour 
(R., p. 198). : .-~ 
When accused left the Lafayette BouJ'.eyard home he en-
tered his car and proceeded to Wa~hingt?n (R., pp. 298 a~~ 
299). He testified that he could not make good time because 
of motor trouble (R., pp. 298 and 29~). : This w~s not only 
uncontradicted, but the truth of this statement was conclu-
sively established and corroborated by C1mmonwe~lth 's wit-
ness, Mrs. Facchini, who testified that between 1 :15 and 1 :~O 
P. M. on May 11, 1938, (th~. date 9f Mrs~ 4~dell's death) hav-
ing left her home directly across the str~iet frqm the Abdell 
Lafayette Boulevard home (R., p. 109) at: exactly ~ :30 A. lf. 
(R., p: 198. She h&d made a-::µQte of the ti~~ anq h~r speedo~-
eter i·eading·. R., p. 198) w4ile -~4e Wfts ·d:riVlil!g fr9i;n ~i~hmond 
to Fredericksburg she observ~d a. car ah~a<l' of h~r t4at look~d 
like Abdell 's car, but she did not recqg:q.ize ~im or t4e c~r at the 
time; that it commenc~d to rain a:µd 1,9t];ler cars *passed 
8* her and obstructed her view; that ~he drove about 5 or 
6 miles farther and. then observed this same ct1r, whiQh 
- had pulled up alQngside the road (R., pp.f 194 and 201) ; ~he 
pbsArved a. m~n "'l~anjng in the motor· i··t 'th the hooq. l.lP ~s 
if he was <loin_ ~;. someth. ing to -th. e ca-r;" t. i at. ~-h-e- tlie .. n. r_'_e~~-g-
nized it as Abdell 's Gar, bl~w her horn a d stopped 3:nd en-
gaged in conversation with Abdell (R., p. 1 4) ; tµat she wouJd 
have recognized the Abdell car had it p~ssed her a~d tp.~t 
she did not see him pass her (R., p. 200){ _ After some ~on-
versa tio:µ between her and Abd~U, she dr~e 9ff, p.e f pllqwed 
her for some di~t~ncA a_. 11-d the-n-. passed !-~-r ( Aqde}l, R., p_. 301; Mrs. iFacclnm, R., p. 196). 
Accused testified as to his movements afte he reached Wash-
ington, but:they are of no importa~~~ UP to fhe time h~ reached 
the hotel there. He testified he went to Loew's Capitol 
Theater and came out about io P. J\,f., got~ tha~ ~nd egg sand-
wi_ cli in_ a b_ ag at a restauran_· t a-nd b_ought a~i .bottle of gin; th;:tt 
he then proceeded to the hotel, where he ate the s~ndwi~h, 
drank a- c.ouple of highballs and then r~ .. red (R., p .. 803); 
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that he later was awakened by some one banging at his door, 
and upon opening -the door an officer came in and informed 
him that word had just been received that Mrs Abdell was 
dead from gas poisoning (R., p. 303). The evidence contains 
no contradiction of this testimony. Accused testified that he 
was tliunder-struck, and officer T. 1\L :Mc Vearry, a detective 
serg·eant of the mP-tropolitan police in Washington, who 
brou~;ht to accused the news of his wife's death, testified, 
without contradiction, that when he gave the information to 
accused "he didn't seem to comprehend what I told him," 
and that "I thought maybe he didn't understand what I was 
talking· about and I then repeated what I *told him" (H., 
9* p. 406). 
About 4 :30 P. M. on this May 11, 1938, Norfolk police 
sergeant H. A. Shannon, who resides on the property adjoin-
ing the Abdell Lafayette Boulevard home, was called by a 
1ady in the neighborhood, who informed him she ''smelt'' 
gas in the Abdell house. He testified that he first went to the 
front door of the house, where he smelt gas; that he then 
went to the rear and found the door there locked; that he 
tried the doors and windows and found them all secure; that 
he broke the glass above the ''latch" or inside fastening of the 
window and got a strong odor of gas, and raising the curtain, 
he saw a body lying on the floor; that, raising the window, 
he entered, opened the kitchen door and then '' cut the burners 
off'' of the gas stove-all six burners; that he reached fo1· 
the body with the idea of attempting artificial respiration 
and "found that rigor mortis had set in;" that he gave the 
word to send for a police radio car, which arrived shortly 
afterwards ; that the body was lying in front of the gas stove, 
covered, except as to the head and feet, by a blanket, and 
another blanket with one end or side over the deg·e of the 
stove, leading to the body but not covering the head; and that 
he then sent for the Coroner and the ,Coroner's investigator 
(R., pp. 86 to 88). The body was lying on the left side, fac-
ing the stove, and about 18 inches from the stove (Shannon, 
R., p. 31). 
The body was in a crouched position, the knees drawn with 
the feet toward the rear of the house (Shannon, R., pp. 90 and 
92). Officer Shannon testified there were no signs of a 
strug·gle (R., p. 91). There was blood on the floor, which hacl 
apparently come from her nose, in a continuous line 
10* "from where *she was laying in front of the stove to 
the pantry door"-a distance of about 10 feet (R., p. 
94). 
The Coroner's investigator,. N owitzky, testified that he 
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p. 126). Shannon testified that all windojls and doors to this 
room were closed when he entered (R., p 95). The body was 
lying parallel with the stove (R., p. 981. The elbows were 
bent with fingers open, hand in front of her, facing outward 
(Nowitzky, R, p. 131). 
_ Dr. C. D. J. McDonald, the Coroner, arrived at the scene 
a little before 5 :30 P. M. and, upon exarrlination of the body, 
found multiple bruises and contusions ~bout the head and 
body (R., p. 78 et seq.). He stressed ~he existence of two 
bruises-one on each side of the chin ~R., p. 73). He ex-
pressed the opinion that the bruises wQuld produce uncon-
sciousness, saying, in answer to a question by the Court as 
to what in his opinion would be the res~lts of such injuries, 
"From my observation of the bruises a:qd the swellings, my 
opinion would be unconsciousness'' (R.~ p. 78). On cros~ 
examination he was asked: ! 
i 
I 
' ' Q. You said awhile ago that, consi~ering the bruises 
which you found, they might have caused unconsciousness. 
Do you mean to tell thP. jury on your oath that they did cause·· 
unconsciousness Y I 
"A. Tdo not know, b1.tt m.y opinion was asked if they coitld.'' 
(Italics supplied. R., pp. 80 and 81.) I 
'' Q. Was -either of these blows on the c~in, where the swell-
ing was, sufficient to knock one into- a state of unconscious-
ness Y 1 
"A y . I 
. es, sir. 
1 
''Q. Whether it did or did not, you dom't knowY 
"A. I don't know" (R., p. 81). 
11* *This opinion was based on his observation of the 
character of the bruises. In tl1is co nection, we cite the 
testimony of Dr. Arnold T. Strauss, a JJathologist, whose 
education in that capacity had been ob ained at Freiburg, 
Germany, Bonn, Germany, Basie, Switz rland, who served 
as interne in Basle and Bonn, and was later pathologist at 
the University of .Basie and the Univer~ity of Berlin, and 
since December, 1935, has been pathologist at St. Vincent's 
Hospital in Norfolk. He testified he h3fl performed about 
800 post mortems and supervised and sein about 6,000, and 
was familiar with death by carbon mono ide poisoning (R., 
p. 243). He testified that a bruis. e inflict d on the face of a 
person who afterwards died of carbon onoxide poisoning .; 
would show up more plainly than if dea h had not been so 
produced, because in carbon monoxide p~isoning there is a 
tendency to hemorrhag·e; that if a personi•.s hurt slightly and 
dies from carbon monoxide poisoning 1e will bleed more 
I 
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"after or during carbon monoxide poisoning" than one whose 
death is not so produced. He testified on this point as fol-
lows: 
"Q. Doctor, I want to ask you about the appearance of a 
bruise on a person's face, who had been in a fight just be-
fore and afterwards died from carbon monoxide poison, would 
the bruise show up plainei' if she died from monoxide poison J 
"A. ·:rvrost likely it would show plainer. 
'' Q. For what reason 1 
'' A. Because in carbon monoxide there is a tendency to 
hemorrhage, and if somebody is hurt slightly he will most 
likely bleed in the tissues far more after or during carbon 
monoxide poisoning.'' (R., p. 246.) . 
We know that carbon monoxide poisoning did pro-
12* duce *hemorrhage in this case, from the testimony of 
Commonwealth's witness, Officer Nowitzky, that a line 
. of blood was on the floor extending from the nose toward the 
pantry (R., p. 126). 
In view of the uncontradicted evidence of D1·. Strauss that, 
where a hemorrhage does occur in a case of carbon monoxide 
poisoning·, it will bleed a great deal more in the tissues than 
if death was not thus produced, it is clear that the bruises 
in this case were more pronounced than would have been the 
case if Mrs. Abdell had not been asphyxiated. Under such 
circumstances, the opinion of Dt. MacDonald as to the effect 
which could have been produced by the blows which caused 
the bruises is not entitled to as much weight as it would be 
under other circumstances. 
It is true that Dr. MacDonald testified that in bis opinion 
this hemorrh~ge was produced from the blows she received 
and not from carbon monoxide poisoning (R., p. 415), but the 
inaccuracy of this opinion is conclusively demonstrated by 
the physical facts shown by the uncontradicted evidence of 
Commonwealth's witnesses, Officer Shannon and Officer No-
witzky. N owitzky testified: 
"A. I saw the body of this woman with numerous bruises 
and a bloody nose. I was particular about the bloody nose. 
because of the fa.ct tha.t THE BLOOD WAS RUNNING 
DOWN THE ROOM, all the way across the room. I should 
· say this blood had run twelve or thirteen feet, probably. The 
examination of the clothes showed THE W01VIAN DIDN'T 
HA VE ANY BLOOD ON HER CLOTHES. I examined the 
blankets, after consulting Sergeant Shannon. who was there 
prior to me, and I found no blood on the blankets. I con-
,J. C. Abdell v. Commonwealth d£ Virginia. 9 
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tinued my investigation on the premise~ and I was handed 
a note.'' (R., p. 118. Italics and caps sllipplied.) 
13'* *Officer Shannon testified '' 'A' * ii$ lo blood was on the 
clothing or the blankets" (R., p. 97)1. 
I 
The Commonwealth established by J. IC. Abdell, Jr., that 
after her death his mother had on the same clothes that she 
had on when he left the house that morning (R., pp. 409 and 
410). 
All of this disproved the opinion of Dt. MacDonald that a 
blow produced the hemorrhage from the nose. 
It is self-evident and cannot be reasopably or fairly dis-
puted that, had the deceased· received ~ blow on the nose 
suffi~ient to produce a hemorrhage-Dr. JY.iacDonald, who gave 
a meticulous description of the injuries on the body, made 
no mention of any injury to the nose-or
1 
if she had received 
a blow elsewhere sufficient to produce , hemorrhage from 
the nose, the blood would have gushed down her face onto the 
front of her dress. This it did not do. I On the contrary, it 
flowed from her nose directly down to the floor and ran in a 
continuous line on the floor a distance ~f between ten and 
thirteen feet (R., p. 126). This could not have occurred un-
less the hemorrhage began while she was lying on the floor. 
It establishes beyond all peradventure \of doubt that the 
hemorrl1age was produced by carbon mop.oxide poisoning. 
Dr. MacDonald tcsti:fiP.d that deceased 1ied as the result of 
carbon monoxide poisoning. He said: J '' I found by tests 
that the woman died of carbon monoxide, poisoning" (R., p. 
__ 70). He testified that the injuries, bru ses and abrasions 
did not produce death, viz: 
'' Q. She didn't die from the effects of 
I 
any blow? 
'' A. Directly-no. 
14* *"Q. Nothing that you could findJwould indicate that 
it would cause death Y 
"A. That I am unable to say. I found a slight congestion 
of the brain, but I do not think that it wa enough to produce 
death'' (R., p. 80). 
By his answers that the blows did n .t directly produce 
death, it is evident that Dr. MacDonald ad in mind to sup-
port the theory of the Commonwealth tha deceased was first 
rendered unconscious by blows and then he gas was turned 
on to kill her. The trouble about this is .that it is a theory 
whfoh the evidence does not support. 
The uncontradicted evidence establishe that accused left 
I 
--."' 
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the house not later than 9 :30 A. M. The accused testified 
that he arrived at the house about 8':50 A. M. (R., p. 292) and 
that he remained there not more than 10 or 15 minutes (R., p. 
297), thus fixing the time of his leaving at about 9 :05 A. M. 
The Commonwealth introduced the witness, J. :M:. Palmer, 
who testified that he saw accused leaving the house about 
9 :30. · Accused could not have reached the Lafayette Boulevard 
home much earlier than he testified because his s.on, Robert, 
left that morning bet.ween 8 :00 and 8 :15 A. :M:. (R., p. 146) 
and his son, Clifton, did not leave until between 8 :15 and 
8 :25 A. M. (R., p. 154). They both left before accused came 
home. 
The evidence establishes by Charles Wright, a colored 
grocery delivery boy, witness for the Commonwealth, that 
there was no odor of gas at the back porch about 10 A. M.-
- about a half hour after Abdell left. This boy came to the 
house to deliver groceries for Mrs. A. M. Wright, a tenant of 
the sec_ond floor of the Abdell house (R., p. 204). He testified 
that he went to the back door of the house and found the 
15* screen door *fastened; that he knocked on the screen 
door (R., p. 205), stayed there '' three or four minutes" 
and knocked" About two three times more" (R., p. 209) and, 
receiving no answer, placed the groceries on a step ladder. 
Although he was close enough to the screen door to knock on 
it and his sense of. odor is good, he did not smell any gas there. 
He testified: 
'' Q. How close did you get to the door Y 
'' A. Well, I was close enough to knock on it. 
'' Q. Did you smell any gas Y 
"A. No, sir, I didn't. 
'' Q. You smell all right, do you not? 
"A. Yes, si:r., I smell all right" (R., p. 206). 
He testified that he had frequently left groceries there 
when no one answered his knock. 
The failure of this boy to detect the odor of gas is signifi-
cant. In this connection, we point to tests made by disinter-
ested witnesses, employees of the gas utility in Norfolk. At 
the request of counsel for accused, they went to the house to 
test the amount of gas which would pass thro1;tgh the stove 
with all six burners open and to ascertain within what time 
the odor of gas would be discernible on the back porch, where 
the delivery boy went, with all burners turned on. Their tes-
~im~ny on the latter point was not permitted to go to the 
Jury .. 
All gas burners were turned on, but not lighted, the par-
1 
I 
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ties came out on the back porch, closing tJe back door. Within 
three minutes the odor of gas was det¢cted and within six 
minutes the odor could be smelled with~n a few feet of the 
door (Diggs, R., p. 258), and in 10 minutes all over the porch. _ 
Reference to the photograph of lthe rear porch, Ex- . 
16* hibit *Defendant's No. One, shows that this is a small 
porch located at the northeast corner of the house, inset 
into the kitchen. The west wall of the porch is also a part 
of the kitchen wall, the south wall is th~ part of the kitchen 
wall in which is the door leading from the porch into the 
kitchen, and only the north and east waHs are open. It would 
probably have been much easier to have ,melt the gas in such 
a porch than on a porch entirely unclosea. 
This testimony was rejected, the CouJt saying: 
I 
''I do not think there is sufficient similarity between a gas 
expert making a. test and a colored boy \delivering groceries 
to make this evidence admissible" (R., p. 259). 
I 
We are unable yet to fathom the reason for this ruling. In 
view of the fact that the boy came to tµ.e back door a half 
hour or more after Abdell left the house a!nd was close enough 
thereto to knock on the screen door, and did so knock, and 
did not smell gas, it would seem that, in common fairness 
and justice, the accused should have been permitted to estao-
Iish by disinterested witnesses within wh~t time and to what 
extent the odor of gas" would be discernib]e at the point where 
the Commonwealth .established this boy "\vas. 
The smelling of gas, it is submitted, i~ not a matter espe-
-- ciaUy for experts; domestic gas ,may be, c~n be and is smelled 
-·- by ordinary mortals. To say what kind I of a gas is the gas 
that is smelled may be a matter for expcp·ts, but surely, not 
the 11iere detection of the presence of ga~. To hold that the 
mere detection of the presence of gas is I matter for experh, · 
is contrary to com~on usage and knowl dg·e. Any average 
person can smell it. ] 
178 * Accused established by the unqontradicted, unim-
peached testimony of W. N. Miller! that deceased was 
alive and conscious about 10 A. M., a halfJ hour or more after 
accused left the house. Miller is a painter, paperhanger and . 
. a sort of '' jack of all trades'' (R., p. 212 !J had done 10 days 
work in the Abdell house (R., p. 213). tte testified that he 
had worked there on the Thursday preceding the death of 
Mrs. Abdell and left with the understahding that accused 
would come after him with the automobilf1 the following Sat-
urd~y; that the accused did not come for h ,m either Saturday, 
· Monday or Tuesday (R., p. 214); that . ccused then owed 
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him $15.00 and he went to the house on ,v ednesday-the day 
of Mrs. Abdell 's death-arriving there '' somewhere close to 
ten o'clock'' (R., p. 215) to collect his money and to get his 
tools, which he had left there (R., p. 217); that he first went 
to the back of the house to see if the automobile was there; 
that, not seeing the automobile, he went to the front door and 
knocked twice; that after the second knock he heard some 
one corning and the blind was raised as if to see who was 
knocking·; that then Mrs. Abdell opened the door, and, in 
answer to his inquiry if Mr. Abdell was home, was told that 
~r. Abdell was away; that he then left (R., p. 216); that he 
did not see any bruises on Mrs. Abdell 's face because she 
merely cracked the door, opening it only about 3 or 4 inches 
(R., p. 216), but he knew it was Mrs. Abdell because he knew 
her voice (R., p. 218) ·; that he fixed the date by the fact that 
the newspaper carried the story of Mrs. Abdell 's death the 
following morning. 
We now come to the facts that irresistably repel any 
18* *idea that accused could have_ turned on the g·as. In 
this connection it is to be remembered that Common-
.wealth's witness, Mrs. Facchini, conclusively established that 
accused left the house prior to 9 :30 A. M., before she started 
to ·w ashington, and Commonwealth's witness Palmer, if 
worthy of belief, established that accused left not later than 
9:30 A. M. 
Tests were made by an absolutely accurate meter to de-
termine the amount of gas which would pass through this 
stove with all six burners open, and tests being made by dis-
interested persons, employees of the gas public utility. 
These tests showed that with all six burners open-con-
forming· to the State's evidence-there would pass through 
them two cubic feet of gas per minute or 120 cubic feet per 
hour (Diggs, R., p. 255; Franke, R., p. 266). As stated, this 
test was made with an absolutely accurate meter. The meter 
through which service had been rendered here had been re-
moved and tested as a matter of routine-not in connection 
with the case-and found to be one-half of one per cent fast; 
that is, it registered one-half of one per cent more cubic feet 
of gas than actually passed through it (Franke, R., p. 264). 
By witness L. G. Eugley, gas public utility employee, the 
gas bills (exhibits) were checked against the records of the 
company,. showing the gas consumption from May 15, 1937, 
to and including June 15, 1938, and introduced in evidence. 
In this connection, it is to be noted that the meter reading 
date was the 15th day of each month, but the meter was not 
read on May 15, 1938, because of the death of Mrs. Abdell. 
Tabulation of the gas consumption showing the gas con- · 
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sumed for the 11 months ( 335 days )i from May 15, 19'37, 
119* to April, *1938, shows a daily co!' sumption of 60.298 
cubic feet. 
The gas was consumed normally from pril 15 to May 10, 
1938-25 days. This is established by tl1i~ testimony of Mrs. 
"Wright that she had lived in the upstailrs apartment about 
a month and a half (R., p. 105) having moved in April 1, 1938; 
that the papering had been started after ~he moved in (R., p. 
106); that the kitchen was painted and the whole house 
papered (R., p. 106) and that it had I been completed on 
Mother's Day-May 8, 1938 (R., p. 108), tind that the mother 
and the two boys were there (R., p. 111) ; jbY the testimony of 
Robert Abdell (R., p. 151); by the testimony of Miller that 
he saw .M:rs. Abdell every day that he was working there and 
that he worked there off and on about te!n days (R., pp. 213 
and 214); by the testimony of Clifton Abdell, which shows 
that he was playing "hookey" during J\:ijiy (R., p. 160); by 
the testimony of the accused that he was there helping Miller 
in the painting· and paperhanging clurinh- that time (R., p. 
232) and that he went to his house every day except when out 
of the city {R., p. 344), which testimony ~stablishes that the 
mother and two boys were at home duri1~g the entire period 
and that accused was there daily except when out of town. 
Assuming that the average daily con~umption, based on 
the total for the 11 months, was 60.298, thq consumption up to 
and including May 10, 1938, was 1,507.451 cubic feet. 
"\Ve note, however, that the tabulation shows that the more 
comparable periods of consumption to th~ period from April 
15 to :May 10, 1938, are the period from l\l[ay 15 to June 1~, 
1937, and the period from March 16 to April 15, 1938, 
20• in each of which ~periods 1,800 cullic feet of gas was 
shown by the house meter to have b~en consumed. 
Consumption of 1,800 cubic feet of gas for a 30 day period 
makes an averag·e daily consumption of 60 cubic feet. By 
using this daily average of 60 cubic feet~ the g·as consumed 
normally for the 25 day period from Aprilj 15 to May 10, 1938 
-the day before Mrs. Abdell died-the consumption for this 
period was 1,500 cubic feet. l 
';rhe Commonwealth contended that the lg·as was turned on 
prior to 9 :30 A. M. and turned off at or abput 4:30 P. M., and 
thus g·as would have been pouring from ~,U the burners not 
less than seven hours at the rate of 120 cabic meet per hour, 
by accurate meter, or 120.6 by the house n eter. Had the ga.s 
been :flowing· for 7 hours there would ha been emitted not 
less than 840 cubic feet during that peri d, which added to 
the 1,500 cubic feet assumed to have been c .nsumed to May 10, 
1938, would have registered on the house · eter not less than 
. I 
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2,340 cubic feet. In this connection, it is to be noted that in 
this. computation there is excluded the appreciable amount 
of gas consumed on the morning of May 11, 1938, in the prep-
aration of breakfast and the heating of water. 
In the foregoing·· computations. the faet that the house 
meter was one-half of one per cent fast has been ignored as 
negligible, but following this pag·e there is supplied a letter 
from John W. Rawlings of the firm of .A. Lee Rawlings & 
Company, certified public accountants, which supplies com-
putations in which this factor is considered. 
21• *COPY 
A. LEE R.A "\VLINGS & COMP ANY 
Certified Public Ac.countants 
Norfolk, Virginia 
August 12, 1938 
Mr. W. H. Venable, Attorney 
Western Union Building 
Norfolk, Virginia 
Dear Mr. Venable: 
In connection with the information furnished ine relative 
the computation of the consumption of ·gas on May 11, 1938, 
in the Abdell case, I offer you the fallowing information, 
based upon the meter readings from June 15, 1937, through 
June 15, 1938. 
The mistake in Mr. Arnold's computations appears to have 
arisen in the amount of allowance in time to be made because 
of the fact the gas meter was one-half of one per cent fast. 
The meter, which, of course, is the. basis for measuring the 
consumption, was in error, both during· the period of 335 days 
used for computation of the average, as well as the 25 days 
prior to May 11, 1938., The ref ore, a compensating error ex-
isted both in the 335 day period, as well as in the 25 day pe-
riod, since the basis of measuring the cubic feet of consump-
tion was in proportionate error during both periods. In other 
words, the ratio of consumption at one period has not been 
changed in relation to the other period merely because of the 
error in the meter. 
If a reduction of one-half per cent is made from the con-
sumption for the 225 day period, a proportionate deduction 
must be made from the 25 day period as well as the day of 
May 11, 1938. 
[, 
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To use an illustration. If we purchasid a basket of fruit 
containing 100 apples daily for 360 days and in each basket 
we found a half an apple spoiled-the asket ·purchased on 
the last day would have the same percen age of spoiled fruit 
as the total of all those purchased during the preceding pe-
riod. If we discard the spoiled apples t~·om all the baskets 
we naturally have less fruit, but our prrcentage ratio has 
not changed. . i 
Likewise, in making auy deduction for the error in the 
meter during the 335 day period prior to !April 15, 1938, it is 
necessary to make a simJlar deduction from the gas consump-
tion for the 25 day period as well as for jthe day of May 11, 
1938. i 
Corrected computations, allowing for th¢ error in the meter, 
are as follows : J 
22~ *I-Consumption per day for 335l days from May 15, 
1937, through,April 15, 1938: : 
i 
I 
(1) 20,200 cubic feet equals meter reading for 335 days. 
(2) Correction factor of 1/2 of 1 % eqtlals .005 to be su~~ 
· · tracted. .005 multiplied by 20,200 equals\ 101 cubic feet cor-
rection. , 
(3) 20,200 cubic feet minus 101 cubici feet equals 20,099 
cubic feet, which is the actual consumpti<i,n for 335 days be-
tween May 15, 1937, and Al)ril 15, 1938. I 
( 4) 20,099 cubic feet divided by 335 pays equals 59.997 
cubic feet per day average consumption. I 
_ II-Consumption per day for 31 days fJom March 15, 1938, 
through April 15, 1938 : j 
{l) 1,800 cubic feet equals meter read~· g for 31 days. 
(2) Correction factor of .005 multiplie by 1,800 cubic feet 
equals 9 cubic feet. 
(3) 1,800 minus 9 cubic feet equals 1,791 cubic feet, which is 
the actual consumption for 31 days betw en March 15, 1938, 
and April 15, 1938. I 
( 4) 1,791 cubic feet divided by 31 days~· quals 57.774. cubic 
feet per day average consumption. 
A-Computation of 25 day period based n above averages: 
(1) Last reading of meter for period April 15, 1938 to May 
10, 1938, equals 25 days. 
( 2) 25 days consumption: 
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(a) Based on 335 day average in I-(4) above, equals 59.997 
multiplied by 25, or, 1,499.92 cubic feet. 
(b) Based on 31 day average in II-(4) above, equals 57,774. 
multiplied by 25, or, 1,444.35 cubic .feet. 
23* •B-Final computation foi· May 11, 1938: 
(1) Total meter reading for 25 days equals 2,000 cubic 
feet. 
(2) Correction factor equals .005 multiplied by 2,000 cubic 
feet, equals 10 cubic feet. 
(3) 2,000 minus 10 cubic feet equals 1,990 cubic feet actual 
consumption. · 
(4) Using lowest average in A-(2) above (or 1,444.35 cubic 
feet normal consumption) and substracting this from the 
actual consumption of 1,990 cubic feet we have an amount of 
545.65 cubic feet, in excess of normal consumntion. 
(5) 6 burners open (accurate measure).,consumed 120 cubic 
feet per hour. 
( 6) 545.65 cubic feet divided by 120 cubic feet equals 4.55 
hours or 4 hours 33 minutes. 
(7) Burners turned off at 4 :30 P. M. 
(8) 4 :30 P. M. minus 4 hours 33 minutes equals 11 :57 A. 
M. (Estimated time of turn-on). 
(9) Using the highest average in A-(2)-(a) above ( or 
1,499.92 cubic feet normal consumption) and subtracting this 
from the actual consumption of 1,990 cubic feet we have an 
amount of 490.08 cubic feet in excess of normal consumption. 
(10) 4'90.·08 cubic feet divided by 120 cubic feet e(Juals 4.09 
hours or 4 hours 5 minutes. 
( 11) 4 :30 P. M. minus 4 hours 5 minutes equals 12 :25 P. 
M. (Estimated time of turn-on.) 
·Certainly the % of ·1 % correction on a yearly basis would 
only make a slight correction in average daily figures and 
would not distort a monthly reading by any appreciable 
amount. 
In correcting the figures formerly introduced by you, Mr. 
Arnold was in error in taking a yearly correction of 360 cubic 
feet. The correction amounts to 112% cubic feet for an en-
tire year. This error cannot possibly be considered as oc-
curring· in any one month, for, if readings are taken each 
month, then the error is spread out over each reading. This 
gives, on the basis of 6 burners burning 120 cubic feet per 
hour, an overcharg:e of slightly less than 1 hours' gas con-
sumption for 12 months, or 5 minutes per month. This error 
~~·.:.;:.::::;:.,·,1;,:....~·:.~., , .. , .[:,1·;:.,, 
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!s so , small as to be negligible in these calculations of tim-
mg. 
For your information, these computations have been re-
computed by Dr. Prosser, Professor of j Mathematics at the 




John W. ~awliugs. 
24~" #:The foregoing establishes that {he gas which killed 
Mrs. Abdell could not have been ~urned on before 12 
o'clock noon-not over four and a half h~urs prior to 4:30 P. 
M. With the consumption for the 25 day~ to May 10, 1938, at 
1,500 feet, the meter 1·eading as of June 15, 1938, of 2,000 
feet establishes that not more than 500 cubic feet of gas 
flowed on May 11, 1938, the day on whidh Mrs. Abdell died. 
"\Vithout regard to the quantity of gas tlsed by Mrs. Abdell 
that morning in preparing breakfast for perself and children 
and l1eating water, this was at least 3401cubic feet less than 
would have been emitted had the gas b(ten turned on at or 
before 9 :30 A·. M., as contended by the Commonwealth. 
The gas could not have been turned qn before 12 o'clock 
noon and the Commonwealth, itself, estaplished that at that 
hour accused was between Richmond a:nd Fredericksburg·, 
driving to Washington. ! 
To combat these facts established by luncontradicted tes-
---- ti~ony, the Com~~nwea.Ith relied on cp·cumstance~ which 
m1g·ht create susp1c10ns m the absence of explanation, but 
even if the explanations are not entirel\7" satisfactory, sus-
picious circumstances alone will not be tufficient to support 
a verdict of guilty. 
These circumstances, in the order in hich they were in-
troduced in the evidence, are : 
Accused on the Sunday preceding the tragedy gave his 
son, Robert, a note reading: 
'' Sonny Boy: 
"If you need me before I get back, w re me collect J. C. 
Abdell In care of Hotel Harrington, Was ington, D. C. You 
be a good boy and always remember yo · daddy loves you, 
no matter what any body says." 
25"" * Accused explained this incident. 1 He testified that 
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struck by an automobile-while he was out of town and be-
cause he had not left word where he could be found, he did 
not know of the injury until he returned home (R., p. 325). 
Robert Abdell, son of accused, introduce~ by the Common-
wealth, confirmed this (R., p. 149). Accused testified that 
ever since that incident, when leaving town, he left word 
where he could be found (R., p. 326) and on this Sunday his 
wife and · eldest boy were not in the house, so he wrote the 
note and gave it to Robert. He testified that it was his cus-
tom to tell this boy that, no matter what any one said, he 
loved him (R., p. 327). In view of the domestic situation, this 
is not strange. Accused and his wife were estranged. The 
Commonwealth proved that accused had not spent any nights 
at his home for two years or more (R., pp. l.47, 155). Ac-
cused testified that he and his wife had not cohabited for _ 
over six years ( R., p. 394). The record shows they had two 
sons, the younger-Robert, to whom the note was given-
being a docile and effectionate child and the elder, Clifton, 1 
. is shown by his own testimony to be an incorrigible. Accord-
ing to his own testimony, he constantly played truant from· 
school (R., pp. 104 to 106) and on one occasion he was sus-
pended for truancy (R., p. 104). He admitted he had threat-
ened to kill his father, the accused (R., p. 100) and was taken 
by his father before the Juvenile Court, but was sent back 
home on his promise to reform (R., p. 100). Nevertheless, 
he continued his habit of truancy, and on the day of the 
tragedy he played truant and went to a show (R., p. 101). 
His testimony shows a hatred of his father and it was 
26>Mi but natural that he should *try to retain the affection of 
his younger son. , 
Next were two notes, admittedly in the handwriting of the 
accused, the first addressed to the two boys, as though com-
ing from their mother, reading as follows (R., p. 122): 
''I'm g·oing away on a long trip and not coming back. I 
. want you both to love and obey your daddy for I realize that 
even with his mistakes he has been far better than the average 
father. I also realize more than ever, these past few weeks, 
that I have not been the kind of a wife I should. You boys 
do not understand now, but with God willing I hope some 
day you will. 
"So now before leaving, may I again say, be good, be kind 
be true and mind your Daddy and I'm sure he will always 
stick. by you. 
''Lovingly, 
''MUM.'' 
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The other letter was written as if addressed to accused 
by the deceased, re.ading as follows (R.,t'i . 123) : 
''I am going away but before I go aw y I wish you all the 
luck and happiness in the world. I know ou have done many 
thing·s you should not of done, but I let .mJy jealousy and mad-
ness get the best of me and now I realize there is little or no 
happiness for us together because of my in.any short comings, 
and I beg you to forgive me for leaving~ forgive me for be-
ing the deceitful and rotten wife I have been and forgive me 
for causing you so much worry, so many
1
heartaches, by talk-
ing about you to everyone, by pulling· always against you, by 
making the children work against you ~nd by letting my 
meanness ruin you and everything you worked and strived for. 
I am leaving the children in your care f ot I know you '11 take 
good care· of them. May God bless you.'' I ~ 
The explanation of accused as to thebe letters was that 
for a number of years he and his wife rad been estranged 
and on two or three occasions they had 1discussed the ques-
tion of divorce; that a few days before the tragedy they were 
- discussing a divorce and the best methdd of obtaining one 
without any scandal, that she told him sh~ was going to leave 
him sooner or later; that she said "$uppose I was to go 
27* away,leave a note *saying that I ·w4s going, not saying 
anything about where I was going i * •" that she said 
"Well, you know more about what to do, so suppose you write 
the notes-or a note"; that he replied he jwould give an idea 
of what to write and if she did not like1 it she could write 
--~omething else; that he was sitting· at ~he desk and wrote 
the notes (R., pp. 328 to 331). It will bf noted that in the 
testimony of accused he stated there was nothing in the notes 
about ''suicide.'' The reason for· this wa$ that, while it does 
not appear in the record, the newspapers had stated that 
two suicide notes in the handwriting of aicused were found, 
but the notes were not published. This description of the 
notes was necessarily furnished by some ne connected with 
the prosecution and, whether so intended r not, inflamed the 
whole community against him. Accused testified that the 
notes were written on the Friday precedi1'g the tragedy. Ac-
cused was correct in his statement that he notes made no 
mention of suicide, nor do the contents su port the inference 
of suicide. 
The next point in sequence in the evif nee was that ac-
cused, upon his return to Norfolk after he tragedy, asked 
Mrs. ;Williams to say that she had put the scratches upon his 
face (R., p. 184) and told Officer N owit , y that Mrs. Wil-
'.) 
~' 
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Iiams inflicted the scratches on his face (R., p. 121). The 
Commonwealth relied upon this circumstance to support the 
theory of a deliberate and planned murder. The accused 
. fully explained this matter. He testified that when he ar-
rived in Norfolk he stopped by his sister's house and saw the 
morning paper, which stated that the police intimated foul 
play (R., p. 308) and on account of the fact that he had had 
the battle with his wife, he realized suspicion would fall on 
him (R., pp. 379 and 380). ,y.:It is clear from the record 
28* that accused, upon learning that foul play was sus-
pected, realized that because of his fight with his wife 
suspicion would fall on him and became in a state of panic 
and made the request and statement to prevent being sus-
pected. It was not, as contended by the Commonwealth, the 
result of cool and deliberate thinking and planning, but rather 
the result of panic, a rising out of shock and surprise. 
The next circumstance relied on by the Commonwealth 
arises from the testimo11y' of Officer Nowitzky and Vl. E. 
Debnam, a newspaper reporter, that accused attempted to 
set up an alibi by saying he had left Norfolk Monday night, 
had reached .. Washington Tuesday morning and had not re-
turned to Norfolk until after he was informed of the death of 
his wife. Accused denied this, but if he did make the state-
ment, it certainly could not have been the result of cool and 
deliberate thinking- and planning. He knew that Mrs. Wil-
liams l1ad seen and talked to him in Norfolk and that Mrs. 
Facchini had overtaken him while he ,~.ras en route from Nor-
folk to \Vashington. He could not have been sure others 
had not seen him in Norfolk. Furthermore, if he had not 
been in a state of panic__.:..if he had had from 9 :30 A. lL to 
reflect on the fact that he had caused the death of his wife and 
to arrange some story to try to prevent suspicion-if he had 
had time to deliberate and plan a story in a cool and collected 
manner-it is inconceivable that he would have denied having 
returned to Norfolk. 
The fact that he stated Mrs~ ·Williams had scratched him 
and that he had not returned to Norfolk tends most strongly 
to indicate that he was taken by surprise by the news of 
29"" the *death of his wife, and in the stress of his panic and 
horror from the knowledge that his injuries in the battle 
would cause suspicion to fall upon him, he tried to dispel it -
by a falsehood which, if he had had time to think and plan, 
he would have known would be completely disproved. 
Next the Commonwealth pointed to the facts as suspicious 
circumstances that upon his arrival at Norfolk accused went 
first to the home of his sister and from there to a lawver. 
On tho first point he explained-and he was not contra-
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dieted-that he returned by the bridge, route and this led 
him by his sister's home (R., p. 307); that he had driven from 
Washington to Norfolk in a storm and\ pouring down rain 
(R., pp. 306 and 307); that he had not been informed where 
llis wife's body had been taken ( R., p. 3!12) ; that his nerves 
were ''shot'' and he wanted to get his ~ephew to drive him 
(R., p. 309). His stopping to talk to his si~ter, who lived along 
the route by which he returned, was not elven a suspicious cir-
-cumstance on the part of accused. To s~op there to inquire 
where his wife's body was and to get ~is nephew to drive 
him was entirely natural. The distance ~etween Vv ashington 
and Norfolk is something· over 200 miles. I Accused had driven 
to Washington Tuesday morning, driv~n back to Norfolk 
. Tuesday nig·ht, driven to Washington again Wednesday morn-
ing- and had driven back to Norfolk agatn Wednesday night 
and Thursday morning-a distance of m~re than 800 miles in 
approximately 48 hours with comparativ~ly little sleep-and 
had received the shock of being informed that his wife was 
dead and f ou1 play was suspected. I 
As to calling up Mr. Page of the Norfolk bar while at 
30• *his sister's, accused learned from i the morning paper 
that foul play was suspected ( R., lP· 308) ; he was of 
course conscious of having· had the fight with his wife ancl 
that he bore evidence of the fight by t]jie scratches on his 
face. He was obliged to know that whe~ it was discovered 
that he had been home and had had this fi;ht, suspicion would 
fall upon him. Mr. Page had been his friend and atlviser for 
many yP-ars (R., p. 308). . I 
Although innocent of the homicide, wlfat could have been 
__ more natural for him, knowing· that becatse of the fight sus-
picion would fall upon him, than to go to his personal friend 
and legal adviser in this dilemma t W11 n has it ever been 
that only guilty men under suspicion of c~·me consulted coun-
seU "What is morP. natural. than for one nder suspicion, or 
aware of circumstances which will bring m under suspicion, 
to consult counsel, especially when the laltter is his personal 
friend f 
The next pobit relied upon by the Com onwealth as a sus-
picious circumstance is the testimony i Officer Nowitzky 
that accused refused to come out and ente . a line-up for iden-
tification by the witness Palmer. Nowit y testified that he 
telephoned the jail and asked that accuse be brought out for 
a line-up (R., p. 123); that when he arrive;cl at the jail he was 
informed that accused had refused to com~ out; that he, him-
self, requested accused to come out for a fine-up and that he 
refused (R., p. 124). There is not an iot of testimony that 
any line-up had been arrang·ed. On the : ontrary, the testi-
1 
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mony of Officer N.owitzky, himself, tends.to disprove that any 
line-up was intended. He testified that he went into the cell 
and dragged accused into the corridor and as he did so Pabner 
spoke up and said, '' No use *to go any further. That is 
31~ the man I saw coming out of the door" (R., pp. 124 and 
125). This shows that, instead of Palmer's being kept 
back while a line-up was being arranged, he was permitted 
to follow Officer N owitzky and attempt an identification with-
out regard to the protective measure of a line-up. Accused 
denied that anything was said to him about a line-up (R., p. 
323). Officer Nowitzky himself emphasized the fact that ac-
cused said to him '' I am not coming out and I am not going to 
talk to you. My lawyer advised me not to talk to you" (R., 
p. 124). This, together with the fact that no effort was made 
to actually arrange a line-up, tends to corroborate the ac-
cused in his denial that a line-up was mentioned to him. 
The Commonwealth relied strongly on the testimony of 
the son, J. Clifton Abdell, Jr., that accused had threatened 
his wife. He said accused ''told her that one of these days 
she would be among the missing'' (R., p. 156). The time, place 
and circumstances were not related. This testimony of this 
boy shows he was an incorrigible and had an intense hatred 
of his father because of his father's efforts to correct his 
conduct. Accused testifiecl that he could not recall having -
made any such remark, but if he did, it was in a '' fit of anger 
· or something" (R., p. 375). 
* ASSIGNMENTS OF ERROR. 
We respectfully submit that the Court erred in the follow---
ing particulars : 
A . By refusing to require the Commonwealth's Attorney permit counsel for accused to examine three notes or let-s claimed to have been written by accused (R., pp. 3 to 6). ,· · -By refusing to require the Commonwealth's .A'.ttorney 
to permit counsel for accused to examine th~ personal diary 
of accused (R., pp. 3, 6, 7 and 8). · · 
· A· By refusing to require Commonwealth's Attorney to 
le supplen;iental bill of particulars (R., pp. 11 and 12). 
-~ 4 .. By refusing to grant a continuance (R., pp. 13 to 16 -
~ and 54 to 62). 
/' 
5. By refusing to exclude juror R. L. Gornto (R., pp. 62, 
64, 65 and 67). 
6. By r~fusing to require Commonwealth to elect (R., pp. /57 and 68). · 
--
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/7. By refusing to reject testimony of ,·tness J. C. Counsil 
/ that accused rented a house on 35th Street under the name of 
Wj!liams (R., pp. 188 to 190). i · 
· t:S) By refusing to strike the evidence I at the close of the 
Cnmmonwealth 's case (R., pp. 211 and 2t2). A· By refusing to prohibit Commonwea~th's Attorney from 
, using diary on cross examination of witfess Miller (R., pp. 
228 and 229). I 
_/"1.0. By refusing to permit witnesses Diggs, Gutterman anJ 
/ Franke to testify within what time ga.s ~ould be smelled on 
the rear porch (R., pp. 257, 258, 259, 262,j 263, 266 and 267). 
~11. By refusing to declare mistrial on account of miscon- .. 
/ duct of Commonwealth's Attorney in making unjustified at-
tack on witness Miller in cross examining I accused. 
/ 12. By refusing to prohibit . Commonw~alth 's Attorney to 
7 use diary in cross examining accused (R., pp. 340, 341 and 
388). i 
. *18. By refusing to permit accu1ed to come down 
from the stand to be with his counsel during the ex-
amination of thP. diary (R., pp. 343 and 3M) . 
.,/:-4. By refusing to prohibit Commonwtalth's Attorney to 
·7 ~~~errogate accused about the transfer °t ownership of his 
home (R., pp. 385 and 386). : 
A 15. By refusing to prohibit ·Commonwealth's Attorney from terrogating the witness Debnam on rebuttal as to state-ments purporting to be made to him by akcused (R., pp. 417 
to)49). 1 qp By refusing to strike the evidence after the close of the 
entire case (R., p. 421). . : 
_ -1.7. By refusing to make Commonwealth's Attorney elect 
7at the close of the entire case (R., pp. 4211 and 422). 
118) By overruling objection to any in;ruction on behalf 
of'-C'ommonwealth, on the ground of insu ·ciency of evidence 
to sustain a conviction (R.., p. 435). 
/ 19. By granting· Commonwealth's inst uction No. 2 (R., 
/ ;" 424). · 
/, 
20. By granting Commonwealth's inst uction No. 3 (R., 
p, 425). 
1. By refusing to grant defendant's i struction No. R-1 
. , pp. 429 and 430) . 
- 2. By refusing to grant defendant's · struction No. R-2 
R., pp. 430 and· 431). 
23. Refusing· to grant defendant's instr ction No. R-3 (R., 
p. 431 and 432). 1 
~ /;. 24. By refusing to grant defendant's ilstruction No. R-4 
/ \R., pp. 432 and 433). 
I 
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,,<25 .. By refusing to grant defendant's instruction No. R-6 
.,/ (R., p. 433). 
, /) 26. By refusing to grant defendant's instruction No. R-7 
/ _(R., pp. 433 and 434). 
/ 27. By refusing to grant defendant's instruction No. R-8 
., (R., p. 434). 
A 28. By refusing to grant defendant's unnumbered ins true-~ (R., pp. 434 and 435). ~ By refusing to set aside the verdict and grant accused 
a new trial (R., pp. 35 and 36). 
34* / •30. By ,rP.fusing to set aside the verdict and grant a 
/ new trial on after discovered evidence (R., pp. 35 and 
36). 
ARGUMENT. 
The fore going assignments of error are set out in detail. 
The discussion will overlap in some instances. They are set 
out as abow~ shown on account of the order in which they ap-
pear in the transcript of the record. · 
In the argument· that follows we will discuss in 8$ brief 
form as possible co-related assignments of error together 
under the heading 
INSUFFICIENCY OF EVIDENCE. 
Assi.qnments of Error Nos. 8, 16 and 29. 
In viP.w of the fact that counsel for defendant earnestlv 
believe that the evidence is insufficient to support the verdict, 
we first address ourselves to the assignments of error based 
upon such insufficiency,_ viz., Nos. 8, 16 and 29, which are as 
follows: · 
(a} At the conclusion of the Commonwealth's .case accused 
moved the Court to strike the evidence on the ground that 
it was insufficient to support a verdict of homicide (R., pp. 
211 and 212). 
(b} .At the conclusion of the entire testimony accused moved 
the Court to strike the evidence on the gTound that the evi- · 
dence was insufficient to supµort a verdict of homicide (R., --
p. 421). . 
, ( c) After the verdict accused moved the Court to set aside 
the verdict and grant him a new trial on the ground that the 
verdict was contrary to the law *and evidence and with-
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We have endeavored to set forth abdve fully, fairly and 
accurately the facts, and it is now to bJ
1 
considered whether 
the verdict can be justified, by the evidei~~e. 
When the Court foils the jury that if t~ey believe a certain 
fact has been established by the evidence, they shall render 
a certain verdict, this in itself is a dire~t intimation, and a 
strong· one, that evidence has been rece~ved from which the 
jury is entitled to find the existence, or in other words, that 
there is evidence in the case which, if b~1 lieved by the jury, 
requires the particular verdict. It is, of course, the. duty 
of the Court to give such an instruction 1if there is sufficient 
evidence upon which to base the verdict, ]but it is equally the 
dutv of the Court to refuse such an instruction where the 
eviclence is insufficient. I 
VV ~ submit that nisi prius courts should exercise great 
care that rulings on instructions be not ~ermitted to mislead 
the jury. · I 
By granting the Commonwealth's instl'l;ictions the Court in-
timated to the jury that evidence had b~en adduced tending 
to establish the guilt of accused and that it was sufficient to 
justify them in finding him guilty. ~ i 
The action of the Court in rejecting tlie contentions of ac-
cused that the evidence was insufficient tb support a verdict 
of homicide we believe to be clearly erroµeous. 
To justify this verdict, indeed to justify the submission 
to the jury of any issues under this! indictment, it *was 
36* incumbent upon the Commonwealth I to establish-
I 
A. The corpus delicti. 1 • 
B. The identity of the criminal agent. i 
In making this division we are not unkindful of the fact 
that some decisions state that the identit of the accused is 
a part of the corpus delicti. With this s.:atement we cannot 
agree and are, the ref ore, unable to urg·e i I upon the Court as 
a correct statement of law. To the wri er the term means 
what it says, i. e., the body of the crime 011 the fact that a spe-
. cific crime has been committed, or, again, ithe fact that a par-
ticular effect has been produced by m~ans of a criminal 
agency-agency in this connection meantng not the person 
who committed the crime, but the means b which it was com-
mitted, irrespective of the identity of th person ·employing 
the means to produce the result. 
As said in 14 A. J., Title Criminal La , Sec .. , 6, page 758: 
"Meaning of Corpus Delicti.-Generall 
1
speaking, the term 
'corpus delicti' means, when applied to an . particular offense, 
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that the specific crime charged has actually been committed 
by someone. It is made up of two elements: (1} that a certain 
result has been produced, for example, a man has died or a 
building ·has been burned; and ( 2) that some person is crimi-
nally responsible for the act. It has been said that the corpus 
delicti consists of the facts that a crime has been committed 
and that the defendant was implicated in the crime. This 
definition, however, is inaccurate, since if true, all that would 
be necessary to convict of a crime would be to prove the corpus 
delicti.'' 
It is not of any great importance to the accused in this 
case whether the matter of identity constitutes a part of the 
corpus deUcti; or is an additional element to be proved in 
order to obtain a conviction. Whether as an element of 
37fl= the *corpus delicti or as an independent matter, the 
identity must be established by the Commonwealth to 
sustain the conviction .. However, we prefer to state the law 
so as to avoid what seems to us to be a manifest absurdity . 
.A. 
C orpits Delicti. 
The first question to be determined is whether or not the 
Commonwealth has established this essential element of the 
offense charged against accused-whether or not it has es-
tablished the fact that :M:rs. Abdell came to her death by means 
of a criminal agency--whether or not a crime was actually 
1 committed. 
The Commonwea]th did not produce any eyewitness to the 
occurrence, so that we must determine whether or not there 
was produced criminal circumstantial evidence to establish 
the corpus delicti. 
It is true, of course, that the Commonwealth is not re-
stricted to the production of direct evidence and may estab-
lish this element bv circumstantial evidence. This circum-
stantial -evidence must, of course, establish every ele1nent of 
the case b,eyond all reasonable doubt. 
In Grahmn v. Con1,1nonwcalth, 140 Va. 452, at page 457, Jus-
tice Camp bell said: 
'' Circumstantial- evidence ~ay be as potent in proving the 
corpus delicti and the criminal agent as direct evidence. In 
Langley's Case, 99 Va. 811, 37 S. E. 339, the rule is thus 
stated: 'Circumstantial evidence is legal and competent in 
criminal cases and if it is of such a character as to exclude 
:.,id;;;'. ~:, . ,:.,-• '.f: ~-. ,' . / :i .... f . ,·:., 
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every reasonable hypothesis, other th~n the defend~nt is 
guilty, it is entitled to the same weight as direct testimony.'-'' 
38" •Paraphrasing this Iallguage, it JppearR that if there 
is droitm.stantial evidence of such a character as to ex-
clude every reasonahle hypothesis, other
1 
than that Mrs . .A.b-
dell met her death as the r,esitlt of a criminal act, the corpus 
delicti has been established; otherwise ndt. 
So drastic is the result that this eleme* must be proved by 
clear, cogent and convincing testimqny that ''even a confes-
sion by the accused, which js extra judici~l, that he committed 
the offense with which he is· charged, i not, alone and un-
corroborated, adequate proof to establish, the corpus delicti''. · 
Moore v. Cmmnonu.,,,ealth, 132 Va. 741, a~ page 745. 
As said in Jones' case, 103 Va. 1012, at page 1019: 
I 
'' 'The rule in criminal cases is that! the coincidence of 
circumstances tending to indicate guilt, powever strong and 
n.u°:lerous they may be, ayails nothing u~less the corpus de-
licti, the fact that the crime has been a¢tually perpetrated, 
be first established. So long as the least doubt exists as to 
.. the act there can be no certainty as to th~ criminal agent.' 1 
Starkie on Ev. 510. '' i 
I 
That was an arson case where some 'fkstimony consistent 
with the incendiary origin of the fire was produced, but the 
Court held that as a matter of law, the! testimony was not 
sufficient to exclude every reasonable doubt as to the exist-
ence of the crime. . I · 
. In Nicholas' case, 91 Va. 741, at page 750, it is said: 
"In Smith's case, 21 Gratt. 809, this C urt says: 'The ma-
terial fact in every criminal prosecution i the corpus delicti. 
Proof of the charge in criminal cases, in olves the proof of 
two distinct propositions: first, that the :ct itself was done; 
and, secondly, that it was done by the erson charged. In 
murder,. the corpits delicti has two !components-death 
39'"' as the result, and the *criminal ag~ncy of another as 
the means. It is only when the fir{ (that is death by 
· criminal violence) has been proved eithe by direct evidence 
of witnesses who have seen a,n,d identifie 'the body, or when 
proof of the death is so strong and intens as to produce th~ 
full as,surance of moral certainty, that thel>ther (the criminal 
agency) can be established by circumstatjtial evidence.' See 
also Deans' case, 32 Gratt. 912." 
J 
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In Brown v. Coninionwealth, 87 Va. 215, the Court, in speak-
ing· of a prosecution for arson, said at page 218: 
'' The corpits delicti is not proven, as it must be, beyond a 
reasonable doubt, like every other fact material to establish 
the guilt of the accused. The facts stated by the Common-
wealth's witnesses do not fully and satisfactorily prove that 
the fire which burned the warehouse, and from it was com-
municated to other buildings in the town, was of incendiary 
origin; and the_y. do not .exclude the hypothesi.c; that the fire 
11iay have originat,ed from ACCIDENTAL CAUSES.'' 
(Italics and Caps. supplied.) 
In 7 R. C. ·L., Title Corvus Delicti, Sec. 4, page 776, speak-
ing of the establishment of the corpus delicti by circumstan-
tial evidence, it is said: 
''But circumstantial evidence must be acted on with cau-
tion, especiallv where the public anxiety for the detection of 
a great crime creates an unusual tendency to exaggerate facts 
and draw rash inferences. Where the corpus delicti is at-
tempted to be shown by circumstantial evidence, it must be so 
established as to exclude positively all uncertainty or doubt 
from the minds of the jury. Not that each particular cir-
cumstance must be of this conclusive character, but all com-
bined must produce the same degree of certainty as positive 
proof.'' 
Now to test the evidence in the instant case under the rules 
and authorities cited above, to ascertain whether or not there 
was sufficient evidence to establish the corpus delict-i. 
The death of Mrs. Abdell from carbon monoxide poison is 
not disputed. 
On the afternoon of May 11, 1938, a neighbor and the son 
of the accused came to his home and discerned the odor 
4Q>l!c of 'n<gas. Police Officer Shannon, who lived nearby, was 
called, arriving at the house at 4 :30 P. M. He dis-
cerned the odor of gas and, finding all doors locked, he broke 
a piece of glass out of the upper sash of a window over the 
latch, released the latch, raised the lower window and-with-
out waiting· for the gas to be dissipated-immediately entered 
the kitchen, opened the rear door, brushed loose a blanket 
fastened to the stove and found all six gas cocks of the stove 
open and closed them. He then took hold of the arm of the 
deceased to see if artificial respiration could be applied, and 
found that rigor mortis had set in. 
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a "crouched position" (R., p. 90) and "h~r knees were drawn 
up" (R., p. 92), with her "elbows ben}hands in front of 
her, facing· outward" .(R., p. 131). A lanket was draped 
over her body, but not her. head. There . as another blanket 
with one end fastened under a grating ovtr a burner with the 
other end also draped over her body, but not her head (R., 
pp. 87 and 88). There were no fingerprirtts on the gas cocks. 
The furniture was in normal conditioh, all chairs sitting 
up, the table in the middle of the room ~R., p. 90)-no sign 
of any struggle ( R., p. 91). [ 
There ~were multiple bruises and abrasions about the head 
and face and Dr. MacDonald was of opipion that the blows 
which produced the bruises could have produced unconscious-
ness, but to what extent or for what leniith of time he could 
not estimate. There had been a hemorrDiage from Mrs. Ab-
dell's nose and the blood had flowed from her nose to 
41 •· the floor and had *run in a continuous stream on a 
~traight line about ten or twelve fee~ along the linoleum 
covermg the floor (R., p. 94). There· w•s no blood on her 
clothes· or on the blankets (R., p. 95). I 
There was found in the compartment of 1the stove under the 
burners some newspapers with a damp lrag between them. 
There was found in the house a new hatl with initials other 
than those of accused in it. Accused's spn, Robert, handed 
to the police a note which had been given (him by accused the 
preceding Sunday, saying that if accused I was needed before 
he got back, to wire him collect at a Wash~ngton hotel (R., p. 
l 19). There came into the possession of tt,1e police two other 
notes in the handwriting- of accused, one :as if addressed by 
Mrs. Abdell to the two sons, saying amoni· other things, that 
she was "going away on a long trip and Jnot coming back", 
and the other as if addressed by her to accised, saying among 
other things, she was "going away'' (R., pp. 122 and 123). 
The prosecution reported to the newspap rs that these were 
'' suicide notes'' and the newspapers playeµ them up as '' sui~ 
cide notes" of Mrs. Ab~ell, but_in the hanclJwr~ting of accused. 
These notes have herembefore· been quoted m full and they 
are not and do not purport to be ''suicide!'' notes. 
These are the facts relied upon to establ~·I h a homicide-the 
corpus delicti.. From. the opinion of the C ·oner that a bruise 
or bruises was or were produced by blot s of sufficient se-
verity to render Mrs. Abdell temporaril~ unconscious the 
Commonwealth deduces that she was re11rdcred unconscious 
and that the gas was turned on by a hand other than 
42* her own and ,;('that she remained unconscious a sufficient 
length of time to be overcome by tt gas fumes. 
Say that perhaps these facts are consis 
I 
ut with homicide, .. 
I 
I 
~~-,·:: .. f .. (/ 
' 
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yet this~ would not be sufficient for, as stated in 7 R. C .. L.,. 
Title Corpus Delicti, Sec. 3, page 773: 
'' The general rule is that in every criminal case the prose-
cution must prove the corpus delicti beyond a reasonable 
doubt; otherwise the accused is entitled to an acquittal. 
'a' * * ,, . 
This means that where circumstantial evidence is· relied 
upon to prove the corp1ts delicti the evidence must be of such 
character as to exclude every other reasonable hypothesis. 
See Grahmn v. Gomm.,onwealth, supra, and Moo·re v. Go1nmon-
wealth, supra. 
. If these facts are equally consistent with suicide as with 
homicide, the corpus delicti has not been established. If these 
facts do not exclude every reasonable hypothesis of suicide, 
the corpus delicti has not been proved. 
We come now to analyze the facts to ascertain if they do 
establish the corp,us delicti and exclude every other reason-
able hypothesis. For this purpose consider what would have 
been the necessary actions of a criminal agency to accom-
plish the homicide-and this without regard to any counter-
vailing evidence on behalf of accused. The testimony as to 
the injuries to the body of deceased shows that there must 
have been a serious if not terrific battle with some one. Of 
course it was with accused. Such a battle would have in-
evitably resulted in a displacement and disarrangement of 
the furniture-yet all of the furniture was found in normal 
position. 
43• *For a homicide to have occurred, the criminal agent._ 
must have battled with Mrs. Abdell and knocked her un-
conscious, and while she remained insensible, must have per-
formed-although not necessarily in the order related-the 
following actions: He must have rearranged and readjusted 
the furniture. He must have placed her body in the position 
in which it was found. He must have gone to another part 
of the house and obtained two blankets""-blankets are not 
usually kept in a kitchen. He must have closed all doors and 
windows-it was nearly the middle of May, when windows at 
least would be open. He must have ·placed one blanket over 
her body and have fastened an end of another blanket under 
the grating of the stove and placed the other end over her 
' body. He must have opened all six gas cocks of the stove. 
He must have taken the damp rag ( according to the theory 
of the Commonwealth) and wiped any :fingerprints off of the 
gas cocks. This would have had to be done after the gas 
had been turned on and while the burners were emitting g·as. 
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He ml!st have placed the rag between th~ papers an<l: place~ 
them m the compartment under the bfrners. This, too, 
would have had to be done while the sixl burners were emit-
ting the gas. He must then either (a) have left the house with-
out the possibility of any assurance tha~ Mrs. Abdell would 
not recover consciousness and turn off tµe gas, or (b) have 
, remained there until he knew that she was asphyxiated". He 
could not have remained in the kitchen without being asphyxi-
ated, himself, and be could not have remained in another part 
of the house without the risk of some onei coming to the door, 
smelling the gas and giving an al~rtn. . 
44* *We submit that from the above it appears as highly 
improbable that a homicide was dommitted and, this 
being true, the Commonwealth ha.s fail~d to establish the 
corpus delicti beyond a reasonable doubit. 
The facts do not exclude any reasonable hypothesis of sui-
cide. They are not inconsistent therewith. On the contrary, 
the evidence shows th~t Mrs. Abdell haq bee~ engaged i~ a 
:fight...;;.......whether or not 1t was provoked byj her 1s not material 
to the point under discussion; that she bore such marks of 
the conflict as could not possibly 'haye be~n hidden from her 
- -friends and neighbors. That this would result in the utmost 
embarrassment and humiliation to her ~nnot be doubted. 
That this was sufficient to produce prof o;und despondency is 
equally certain. It is not only possible, blut probable, that in 
this state of despondency she may have felt that life was no 
longer worth while 01· the living. Almos~ daily the newspa.-
pers carry stories of persons who have c?mmitted. suicide in 
fits of despondency or from other caus~s. The newspaper 
stories indicate ·gas asphyxiation as one ot the favorite meth-
ods of self-destruction by women, while on the contrary, it 
is highly improbable that one who had eaten a woman as 
the bruises and abrasions indicate would~esort to asphyxia-
tion to produce her death. It is much mo e probable that un-
der such circumstances the criminal age t would resort to 
strang'Ulation or some other method of v·· lence. 
That married women do commit suicid after having seri-
ous domestic trouble, such as in this case, 1· s evidenced by one 
of our own Virginia cases, namely, Taylo v. Oommnowealth, 
122 Va. 886. At page 890 there it ap eared that the hus-
45* band had *beaten his wife and left her in a seriously 
bruised and pitiable condition, and ortly after he left 
her she took poison. 
We recognize the existence of a pres ption against in-
tentional self-destruction, but this presf' ption cannot be 
use·d to establish an inference of homicide. ! The corpus delicti 
must be proved beyond a reasonable do ht. 
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The above discussion has been based exclusively on the 
evidence presented by the Commonwealth, without reference 
to any countervailing evidence of the defense. There is, 
however, evidence which is believed to disprove the corpus 
delicti. 
The Commonwealth proved that the body of Mrs. Abdell 
was found lying on her left side and facing the stove; that ·. 
her elbows and knees were bent and her hands facing out-
ward (R., p. 131) ; that she was in a crouched position with 
her feet to the rear (R., p. 90). In other words, her left arm, 
with elbow bent, and hand extended forward on the floor, 
and her right elbow was bent with the right arm and hand 
extended forward, suspended unsupported in the air. She 
was in a rigid position. Drs. Vann and Strauss testified, 
without contradiction, that when a person is rendered uncon-
scious by a blow he is relaxed and limp when he falls-"I 
think a person who is unconscious from a blow is limp-more 
or less relaxed in the position in which he falls, so to speak." 
(Dr~ Vann, R., p. 233.) Dr. Strauss testified that a person 
rendered unconscious by a blow ''will be relaxed'' (R., p. 
247), while "a person who dies from carbon monoxide poi-
son often takes a strained position'' (R., p. 244), '' con-
46* tracting the arm or leg" (R., p. 245). *Dr. Strauss tes-
tified that as a rule rigor mortis sets in ·from two to six 
hours after death, but that in the case of death from carbon 
monoxide poison rig·or mortis sets in '' very often at once, 
instantaneously'':_ .. 
'' Q. The stiffness you say, would come instantaneously 
some times? 
"A. Yes, sir, even during agony" (R., p. 245). 
This repels the theory that Mrs. Abdell wa~ knocked un-
conscious and the gas turned on while she was unconscious 
unless we assume the hig·h improbability, if not impossibility, 
that the person who turned on the gas remained in the room 
and held the right arm up until rigor mortis set in, without 
also becoming asphyxiated. 
Dr. MacDonald, the coroner, testified that in his opinion 
the hemorrhage from the nose was caused by a blow. There 
was no evidence of any bruise or injury to the nose. The 
positive evidence establishes there was no blood on the blank-
ets or on :Mrs. Abdell 's clothes, and that she was wearing 
the same clothes that she had on when her son, Clifton, left 
that morning (R., pp. 409 and 410). Dr. Strauss testified that 
when a person dies normally, under most conditions the blood 
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will clot, but when he dies of carbon *1onoxide poison the · 
blood will not clot (R., p. 244). He testiyed: 
I • 
'' A. Hemorrhage occurs not after death but during death 
and before death in carbon monoxide poison, as for instance, 
in the brain, or stomach, or spleen. i 
'' Q. "'\V ould blood coming· from a hemo1·rhage in a monoxide 
poison case, run further by reason of ~ot coagulating than 
blood coming· from a person who died byl some other method Y 
"A. That is probable, yes." (R., p. 2t4.) 
47* *The evidence of Dr. Strauss, together with the Com-
monwealth's evidence -that no blood was on the blank-
ets and clothes, conclusively dispro.ves the accuracy of Dr. 
MacDonald's opinion that the hemorrhage was caused by a 
blow. 1 
If Mrs. Abdell had been given a blov on her nose suffi-
ciently hard to cause a hemorrhag·e, there would have been 
some signs of the injury to the nose. If ishe had been struck 
on the nose or elsewhere hard enough to produce hemorrhage 
from the nose, the blood would inevitably have gushed all 
over the lower part of her face, and oh the front of her 
clothes. 1 
The foregoing disproves the theory of the Commonwealth 
that Mrs. Abdell was struck a blow which produced the 
hemorrhage and rendered her unconscious, and that there-
after the gas. was turned on by a hand ~ther than her own. 
Dr. MacDonald testified for the Commonwealth that, from 
his inspection of the bruises, it was his lopinion that one or 
more of them were made by blows of sUEficient force to pro-
duce unconsciousness. I 
Dr. Strauss testified as follows: j 
"Q. Doctor, I want to ask you about he appearance of a 
bruise on a person's face, who had bee in a fight just be-
fore and afterwards died from carbon monoxide poison, 
would. the bruis. e sho.w up plainer if she tied from monoxide 
poison than if she didn't? 
'' A. Most likely it would show plaine .. 
"Q. For what reason? • 
"A. Because in carbon monoxide the e is a tendency to 
hemorrhage, and if somebody is hurt slfghtly he will most 
likely ?leed ~n tl!e tissues far more after or• during carbon 
monoxide po1sonmg" (R., p. 246). 1 . 
We submit that this establishes that Dr I MacDonald's opin-
, 
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ion was necessarily based on speculation and conjecture 
48*. *which would not be proper even in a civil case. 
It is the theory of the Commonwealth, not only that 
a·homicide was committed, but that she was unconscious and 
the gas was being emitted before and after 9 :30 A. :M:., at 
about which time, according to its evidence, accused left the 
house. 
This theory, on which the proof of the corpus delicti rests, 
is disproved by two ,vitnesses, one for the Commonwealth and 
the other for the accused. · Charles White, the colored boy 
who delivered the groceries to the back porch, testified for 
the Commonwealth that he reached the back porch about 10 
A. M.; that he knocked on the screen door and smelled no 
gas (R., p. 206), and that he was there knocking about three 
or fom· minutes (R., p. 208). ·witness Miller for the defend-
ant testified that he came to the house in the morning "close 
to ten o'clock'' (R., p. 215), and that after he had knocked 
twice, Mrs. Abdell came and cracked the front door and in-
formed him that Mr. Abdell, for whom he inquired, had gone 
away (R., p. 216). 
We r.espectfully submit that the Commonwealth has en-
tirely failed to establish the corpus delicti. 
B. 
ld~nt,ity of a Criminal __ Agent. 
' 
Not only did the Commonwealth fail to maintain the issu~ 
- as to the corpus delicti, but, assuming-only for the purpose 
of the argument-that the corpu.s delicti was established, it-
also failed to establish the identity of the accused as a crimi-
. nal agent. · Here again the Commonwealth was under the 
burden of proving the issue beyond a reasonable doubt, and· 
inasmuch as it relied on circumstantial evidence, it was 
49* necessary to *exclude every other reasonable hypothe-
sis than the g·uilt of accused. 
The theory of the Commonwealth as presented to the jury 
by evidence and argument was that on or before the Sunday 
preceding the tragedy, accused planned to kill his wife and 
to frame an alibi by pretending to have been in w·ashington, 
D. C., at the time of her death; that as a result of his planning 
he purchased a new hat and had false initials put in it; wrote 
the. note which, he handed to his son Robert that Sunday 
afternoon, wi;ote two notes in his own handwriting as coming 
from his wife, one to her sons and the other to himself, as 
evidence of her suicide; that he went to Washington Tuesday, 
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35th Street house, where he talked to llVfrs. Williams; that 
he went to his home on vVednesday m9rniug, beat his wife 
into insensibility and while she was u~conscious turned on 
the gas to asphyxiate her; that notwith$tancling he was seen 
by and talked to Mrs. Williams Tuesd~y night, and neigh-
bors may have seen him come home Wednesday morning, 
and may have seen his car parked in the street in open view, 
and notwithstanding that Wednesday iafternoon while en 
route from Norfolk to Vv ashingt.on he w~s overtaken by Mrs. 
E'acchini and talked to her and her sister, and although he 
had had from 9 :30 A. M. W edncsdav until 10 A. M. Thurs-
day-the time he saw Officer -Nowitzky+more than 24 hours 
-in which to reflect, after such reflection he planned and de-
liberated to attempt to make such an ali~i stand up. A more 
complete absurdity cannot be imagined, ~nd yet, this was the 
theory presented by the prosecutiop to th,e newspapers, 
50* which played it *up to the widest nublicity. The minds 
of the people were necessarily highly inflamed by this 
publicity put out by the prosecution and+whether so intended 
or not-it made it practically impossibl~ for the accused to 
get a fair trial by an impartial jury. r11e members of the 
jury may have seriously believed that they could cast their 
opinions formed from the newspapers' l publicity. aside and 
afford the accused a fair trial, but jurod, like other men, are 
only human and they may sincerely believe they can do the 
impossible. 1 
The theory of the Commonwealth, as outlined above, which 
is as it ,Yas presented to the jury, is just an impossibility. 
It is undisputed that accused arrived! at his home on the 
day of the trag·edy at about 8 :50 A. M. and left not later than 
Now, to consider the evidence. · 
9:30 A. M. I 
The Commonwealth produced the thre!notes hereinbefore 
mentioned. The notes were written by bdell, but it is not 
within the range of possibility that the wo notes written as 
if coming· from Mrs. Abdell could have,een intended. to be 
left by him as proof of his wife's suici e. The notes were 
in a man's handwriting, with no effor by accused to dis-
guise the handwriting. Accused's son ~estified that on an 
occasion-time, place and circumstances !not given-he heard 
accused say to his w'ife "that one of these days she would 
be among the missing'' ( R., p. 156). ,Thi~ from an unruly and 
incorrigible boy who regularly practiced truancy (R.-, pp. 
156, et seq.}, who evaded correction~rom his father (R., 
51 * p. 165, and who admitted that he I had •x'threatened to 
kill his father (R., }l, 158); a boy rho was so beyond 
control by his parents that he was taken\ the Juvenile Court 
I 
36 Supreme Court of Appeals of Virginia 
with the idea of having him committed to the reformatory 
( R., pp. 157. and 158). On this point accused testified that 
he could not recall making the statement, but that if he did 
it was probably "in a fit of anger" (R.., p. 375). 
Officer N owitzky testified that accused had thirteen 
scratches on his neck and told him he had a fight with a 
woman friend; that. accused had refused to come out for a 
line-up for identification, although his testimony discloses 
there was no intention of having a bona fide line-up; that ac-
cused had said that he left Norfolk Monday night and had 
remained in Washington until Wednesday night when he re-
ceived notice of. his wife's death-accused denied this, and 
in view of the knowledge of accused that he saw and talked 
to lVIrs. Williams Tuesday nig·ht or early Wednesday morn-
ing, and saw and talked with Mrs. Facchini and her sister 
Wednesday afternoon while he was en route from Norfolk 
to Washington, it is obvious that he was misunderstood, or 
was so panic-stricken by sudden shock that he did not realize 
what he was saying, certainly it could not hav:e been intended 
as a deliberately planned alibi; that tests showed that a per-
son lying on the floor could not have fastened the blanket 
to the stove-he did not, and of course, could not say that a 
person propped by her left hand and arm could not have 
fastened it; he did not and could not say that a person could 
not fas ten the blanket and then lie down. This is the witness 
who stated at the Coroner's Inquest that under instructions 
from the Commonwealth's Attorney he was withholding ma-
terial evidence (R., p. 133), and that 
52* *'' * • * I am protecting the interest of the State the 
best I can, and I am not disclosing certain evidence that· 
the State has unless being· told to do so by the Common-
wealth's Attorney" (R., p. 137). · 
"'\Vhat could have been the purpose of this conduct and ·of 
the instructions to disregard the oath to '' tell the truth, the 
whole truth and nothing but the truth'', except to hold back 
evidence to prevent the accused from concerting his def eilse . 
and from receiving a fair trial? Here is a eriminal case, 
where it is just as much the duty of the Commonwealth to 
see that the innocent are not unjustly punished as it is to 
punish the guilty. 
The writer has never expected. to hear of so ·palpable an 
effort-whether conscious or otherwise-to obtain a convic-
tion, regardless of the merits. Today counsel have no assur-
ance that the prosecution has not knowledge of facts which 
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would further weaken or annihilate the iveak case presented 
• I 
agamst accused. i 
J. M. Palmer testified for the Commottwealth that he saw 
accused leave the house at about 9 :30 AJ M. and that he ap-
peared to be "very nervous, excited and pale'' (R., pp. 166 
and 176), but-strangely-he observed n~ marks on him (R., 
p. 179). Analysis of the testimony of thi~ witness shows that 
he was drawing largely upon his imaginJation, but inasmuch 
as his testimony-if giv:en full credit~stablishes that ac-
cused left the house hours before the g.as could have been 
turned on, we ignore this point. i 
lvfrs. A. J. vVright testified for the Cpmmonwealth. She 
threw no light on the issues in the case, but her testimony is 
important as showing the attitude of the prosecution to-
53* ward * accused. The Commonwealtli 's Attorney was in-
strumental in preventing counsel I for accused from 
talking with her (R., p. 116), thus endctavoring to prevent 
counsel for accused the opportunity to I ascertain the tr"ue 
facts and prepare the defense. ! 
Mrs. Anne Dunn Williams testified for
1 
the CQmmonwealth 
that accused came to her room about 1 :00 A. M. Wednesday, 
l\fay 11, 1938, and left her room about 31:00 A. l\t[.; that she 
next saw him the following day about 8 fOO A. M., and that 
he then told her that if anybody asked her
1
about his scratches, 
to say that she put them there (R., pp. 183 and 184). This, 
of course, was a wrong and foolish thing to do, but it is more 
the action of a panic-stricken innocent tjian than the delib-
erate planning of a guilty man. I 
J. 0. Council testified for the Commonwealth that he rented 
the. 35th Street house .to Abdell under the name of J. W. 
Williams. ! · 
Mrs. Emma Slater testified for the qommonwealth that 
accused under the name of Williams rent d her and her hus-
band rooms at the 35th Street house. 
Mrs. Facchini, witness for the Common ealth, testified that 
on the morning· of the tragedy she and her sister left her 
home, which is directly opposite the Abd 11 home, at 9 :30 A. 
M. (R., p. 198), that the car of the accuse was not out there 
then (R., p. 199); that about 1 :15 or 1 :30 P. M. that day she 
overtook aGcused, who was en route to ashington, between 
Richmond and Fredericksburg, and she a d her sister talked . 
with him (R., p. 194). 
Charles Wright, for .the Commonwealt}l, testified that he 
brought . groceries to the rear pQrch of the Abdell 
53-A * home the *day of the tragedy, reaching- there about 
10 A. M.; that he knocked loudlyfl n the screen door 
(R., p. 205); that he did not smell any g s, and his sense of 
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odor was good (R, p. 206) ; that he stayed there knocking 
about three or four minutes and knocked two or three times 
(R., p. 208); that, receiving no answer to his knocks, he left 
the groceries on a stepladder at the rear; that he seldom 
fonnd anyone at home there when he delivered groceries (R., 
p. 210}. . -
Witness Miller, for the defense, testified that he came to 
the house somewhere close to 10 o'clock that morning seeking 
accused; that he first went to th~ rear to see if the automobile 
was there and found it was not; that he went to the front 
door and knocked twice; that after his second knock :Mrs. 
Abdell came to the door, opened it about three or four inches 
and, in response to his inquiry if accused was home, told hi~ 
that he "had gone away" (R., p. 216). He testified that he 
knew Mrs. Abdell 's voice and that it was she who answered 
him (R., p. 218). Although this witness gav:e his testimony 
in a frank and straightforward manner, was not shaken on 
cross examination, was unimpeachable, the Commonwealth's 
Attorney deliberately tried to discredit his testimony by re-
flecting upon his credibility in the cross examination of ac-
cused as follows : -
"Q. I have not said anything· about the diary. I asked if 
you made any records. Mr. Abdell, I am asking you this be-
cause you said the paperhanger didn't know whether you fin-
ished the work or not. He said that he knew the work was not 
:finished; that he went back to finish it. Don't yoit know that 
he is as irresponsible as he coitld be in. 1what he does or says?', 
(R., p. 337.) 
54* *In the presence of the jury, the Court asked the Com-
monwealth's Attorney if he thought the question was 
justified and received an affirmative answer (R., p. 337). The 
point was then argued in the absence of the jury and, wben 
the jury returned, the Court ruled as follows: 
"Gentlemen of the jury, the Court has determined the ques-
tion is improper because it contains afi implication. The Com-
monwealth's Attorney may test the knowledge of this witness 
or any other witness as to the reliability of any other party 
whose testimony is material to the cause, but he should not 
contain any reflection on the witness, and the Court, there-
fore, strikes the evidence out, eliminating that question from 
the record'' (R., p. 340). 
The Court ruled the question out, but did not tell tlrn jury 
that the Commo_nwealth 's Attorney had no information upon 
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which to base this reflection on the crecijblity of the witness. 
This left the record in tbis shape,- so far ~s the jury wils co-n-
cern~d: That t)ie Commonwealth."s At~or,~y knew th~t.Millei" 
was 1rrespons1ble, but was not perm1tt~d to ask this ques-
tion. Of course, we k11ow that the Conµ1lonwealth's Attot-
ney had no information to justify this l reflection upoil the 
character or credibility of the witness- b~cause· he int rotlne'e'd 
no evidenee on that point. vVe believe t~at it. was itt1possib1e 
for the jury to weigh impartiaUy the· va~ne of Miner's testi-
mony after this- episode. Aeeused asked i for and w"as de'il:i:ed 
a mistrial (R., pp·. miy, et s-eq.): . I . . 
Accus·ed, after havrn-g heen mformed :of his wrfe 's· death 
and talking over the telephone· with-his $,i:ster, drove biack to· 
No:rfolk, ~topping by his si!'ter-'s- h~use ~o get :more· details 
and to get' hrs: nephew to dr11ve· :for h1m~-
1
The· Cornrno11wealth 
· pomted to his sto]>ph1g the~e as al susp~eions cire1:un--
55* stance, but *his sister's home was om the route b)v' which 
. he returned and it was but natural that he stop there. 
'Fhe Camm-0nweaUb1 p0i:r1ted as a su.s~foi~us: .eiFcumistance 
toi the fact that the a:ccu:sed, after leavn11g h'lls sllster's1 J!ro11s:e\ 
went. ~o see· his fl'iend and! attorn:ey-, Mr".! P'alge·, 'bnt,. hr view 
of· the- fact that he wais: eonseilOu·s· of the fact t1iia1t l!te lhtcl harcll 
t)!i-e flight wi!tn llJ.is-wife and was tn:en bearltJ!lig wounds ree~ived 
in.- it~. amd: that he had l'e·a1n'led f'r01Tl1r tTue· mprnin:g IlR-:LJ'er at Ms 
sirs-if er"~ home ifn:alfl f <!>ul play W'as suspecved, he was: oili>'l!iige·a 
to know filiiarfJ lite· wou:l'd' f a:lt under suspicipn, and under suc.1t 
circumstances any man, no matter h~w i1~oce1:1t, would most 
naturally go to see a lawyer; especrn:llyl l.'I the lawyer \\fas 
his personal .friend, as in this case. . 1 fo.1 the· sta.temen,t o:H flaets· we· 11.1 .. ave sho"Tn: that the' gas e~;>:n-
s-~:m~dt ai~ tJi.1s; }1:0'l!lS1e' _fiOif t~te• 3~5 <!l~ys ( elefert: months}, eilcl!in:g: 
.App1[: !5, ]93$~ wais, 20,200. eltbi~ :fleet, or· an av-erage d"11~ty ctm-
sumption1 o.f 6C).298<: euihic· feetf. Afl the ave~a1ge 1tate o'.fl 60- cu1Jfo. 
fe·et thern woulfcl[ lia\Ie· been1 comnimed: iz: tlie1 25- cl~:ys: from 
.April: 15; 1. '938 fth.e d~t~:.~:fl-th,e· Iast -rea'1f · ·· prior.·.oo_- the:. ~r.a-~:..-
edy)", arrdl Nfay 10; 1!9S8, ( Vhe day preeedm · the- iiraiged~ )',, 1,5-0& 
cuifo· feet. We haive· sli0wn ffliat ,vith a: ~' six: bttrne1:ts: ~lp)-en1 
tfre stove1 emits· 1201 cuifo feet of' gas fieu ~buJl:. M;. asi cl~imed£ 
byth~ Com1mmweailth) the: g11s- was=- tii!J.!1\e<!l on, be:fl<n,e ~r:3& A .. l\t .. 
on l'.Uaiy·JJ]., 1988, tlie1,e wo.uJ(ll l\ave· oa_ en; e1,·t~ed; f_o_t __ the se~en'--
hour· 1,-el'i.od: u-p• to, 4J :RU>1 F~ :Nf. ~Eii! whfoh1 )n'nl iyL11s= • .AbtleU's·-
body· waisJ foundl and: tl1e g·as: tu~11ed- off) not- l~Ss· than- 840' 
cubfo fe~t,-tIHs· witho~1ie talt:ii!g. ··. i~.1f-o. M1'~itle~a:t ___ ._~~_?11. the ~n. ~. 
. wluc1i1 was: mmd m )Prepa.ll1mg· th'e· ¥1-ottnm.g m-eal ·and. 
56~ heating water. In tliis 1 ,ff/event tlnr m~tel'· should'. have. 
shown a reading of 2,340 cubic fe~. Because of the 
tragedy, the meter was not read in May, b ( was read on June 
1· 
'F! 
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15, 1938, and showed a consumption from April 1.5, 1938, to 
and including May 11, 1938 ( the day of the tragedy), of 2,000 
cubic feet, or 340 cubic feet less than would have been shown 
had the gas been on for the seven-hour period. Therefore, 
not more than 500 cubic feet of gas could have flowed on 
the day of /~frs. Alxlell 's death, without taking into consid-
eration any gas used for cooking· and heating that morning. 
This shows that the g·as could not have been flowing· over 
four hours, and that the gas must have been turned on not 
earlier than 12 :30 P. :M., at which time the accused was in 
his automobile between Richmond and )j-,redericksburg. 
In Johnson v. Comnionwealth, 29 Gratt. 70, Va. 796, where 
the evidence showed an opportunity of the accused to com-
mit the offense and established suspicious circumstances that 
he was the 'offender ( among which ,·vas the possession of bur-. 
gfars' instruments), the Court, at page 814, said this of the 
evidence: 
"These circumstances, taken singly or all together, while 
they create a suspicion of guilt, are yet inconclusive and 
wholly insufficient to prove such guilt. They are consistent 
with the fact of guilt, but are also con.siste1it with the fact 
of· innocence. If they be not at least as consistent with the 
fact of innocence as with the fact of guilt, they certainly do 
not amount to such degree of proof as to connect the accused 
with the offense and to warrant his conviction thereof.'' 
And again at page 817 it is said: 
"In Algheri v. State of Miss., 25 Miss. R. 584, referred to 
by counsel of the plaintiff in error, it was held by the high 
· court of errors and appeals of that State: 1st. that in 
57* the application *of circumstantial evidence to the deter-
mination of a case, the utmost caution and vigilance 
should be used. 2d. That it is always insufficient, where, as-
suming· all to be proved which the evidence tends to prove, 
some other hypothesis may still be true ; for it is the actual 
exclusion of every other hypothesis which jnvests mere dr-
cumstances with the force of truth; and 3d. That where the 
evidence leaves it indifferent which of several hypotheses is 
true, or establishes only some finite probability in favor of 
one hypothesis, such evid_ence cannot amount to proof, how-
ever g-reat the probability may be. The second and third of 
these propositions were literally taken from Stark on Ev. 
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I . I n Davis' Case, 99 Va. 868, at pages 870 and 871, the rule 
is stated: I 
. i 
'' It was for the Commonwealth to prove, first, ihe corp-us 
delicti; second, that the accused committed the. offense, and 
to warrant a conviction the evidence should be such as, if 
true, would exclude all rational doubt o~ the guilt of the ac-
cused. He is presumed to be innocent tintil his guilt is es-
tablished, and ·he is not to be prejudiced by the inability of 
the Commonwealth to point out any other criminal agent, 
nor is he called upon to vindicate his own innocence by nam-
ing the guilty man. He rests secure in that presumption of 
innocence until the proof is adduced w~ich establishes his 
guilt beyond a reasonable doubt, and whether the proof be 
direct or circumstantial, it must be such \as. excludes any ra-
tional hypothesis of the innocence of the ! accused. The guilt 
of a party is not to be inferred because the facts proved are 
consistent with his guilt, but they must be inconsistent with 
his innocence. Johnson's Case, 29 Gratt. r96; McBri£te'.~ Case, 
95 Va. 791, and authorities cited. 
"We are aware of the weight which op.ght to be given to 
three concurring· verdicts appro':ed by th1 learned judge who 
presided at the trial, but, in the light of 
1
the well recognized 
principles above stated, we can reach no other conclusion 
than that the evidence does no more thart create a suspicion 
of the prisoner's guilt. It may be said t~at the facts shown 
are consistent with his innocence, and i therefore do not_ 
amount to that degree of proof which connects him with the 
offense and warrants his conviction.'' 11 
In Jones' Case, 103 Va. 1012, it is said' at page 1019: 
'' The prisoner is presumed to be innocent until his 
58* guilt is established, and he is not ttbe *prejudiced by 
the inability of the Commonwealth to point out any other 
criminal agent, nor is he called upon to vindicate his own 
binocence by naming the guilty man. e rests secure in 
that presumption of innocence until proo is adduced which 
establishes his guilt beyond a reasonable oubt, and whether 
the proof be direct or circumstantial, it ust be such as ex-
cludes any rational hipothesis of the inn cence of the pris-
oner. McBride's Case, 95 Va.· 826, 30 S. E. 454. '' 




"Evidence only that a fire was incen1ary, that 
fendant had an opportunity to commit he crime, 
the de-
and he 
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ohe1·ished ill feelings towards the owner of the property· de-
stroyed,. does not warrant a conviction. Garner v. Com.mot~ 
wealth, 2 Va. Dec. 458, 26 S. E. 507.'' 
In Rooey v. Co·mmo'Ji-weaUht 145 Va. 848, at pages 850 and 
851,. it. is said: 
"Th~. citizen is not to be deprived of his liberty npon mere 
suspicion, however, strong. To the suspicions 'trifles light 
as air are • *- * confirmation strong as proofs of holy writ'. 
Every fact necessary to establish the guilt of the accused 
mus:t be proved beyond a t'easonable: doubt. Unless the facts 
proved are i:neons-istent with the innocence of the aooti8ed, 
he must be acqmtted. ',. 
'l'his seems. to. violate gTossly 1lhe rnle! that a presumption 
may not he based upm1 a pres1!tmp.tio:n. 
In 10 R. C:.. L., p. 870, the rule is stated: 
"It is a well-established rule tn.at a presumption can be' 
. legally indulged only when the facts from which the presump-
. tion arises are proved by direct evide:nce, and that one pre-
siump.tion cannot be deduced fr0m another. To hold that a 
fa01J werred or· presumed at one~ becomes au established 
fac·t, fo.:u· the plllil'])Ose of serving as Bi base for a fi1Ptl1er in-
f eiren~e or presumption, woNhiJ.. be to spin 011t- tlfre chain of· 
pFesUllI!llp>tions :into. the regio:rrs: 0f the l!>aresii conjeetm•e. ''' 
In C. & 0. Ry. Co. v. Hea/J7v, 108 Va. 6'~, it is said at pages· 
66 and 67: 
59* ,iu' The party who affirms negligence must establi'3h 
it- by pr0:of sufficient t01 satis:fJy lierusonable, andi well bal-
a·need! minds. The evidence must sh0wr moire\ tli:an a prob-· 
abiliily ofi a negligent act. An in1Je-rrenee· cannot be, alrawn from 
ai presumpti0n, but must be1 :ffomm;ledl upon, s0me- fa.et legally 
establisked. 'Fhis: Oowt· has· r~peated[y lteld: that wliren: lia-
bility depends: upon camelessness: 01:· fault 0f a persen, or his 
agents, th-e! right of recove:ry upon the same· being shown by 
competent evidence; and. it isi imt~umiloen:t upon su:cfr a :plaintiff 
to; :6uTnish evidence to· show how a,ndl why the accident oe~ 
curred-some· :flact OJr facts: by w.llicil.1 it ean. be deteirmined'. by 
the jury, and not left entirely to conjecture,. without a single 
known fact. C. & 0. Ry. Co. w •. S;>par-r.ow, 98' Wa. ~n0L64I, 37 
S. E. 302; N. & W. Ry. Co. v. Cromer's Adm'x., 99 Va. 763-
7,Sol 4'Gl S .. Et 5~; South:er.n R'. R .. @'o. v. P!Jal,l'·~ AJdm/'r.,_ 1021 Va. 
:h35, 4!5, ~>- Eh S7G •. ''' 
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See also Lloyd v. N. ct JV. Ry. Co., !51 Va. 409, at page 
417, and Virginian Ry Co. Y. Underwooi, 152 Va. 264, at page 
275, in which cases the above quoted laJguage from G. & 0. 
Ry. Co. v. Heath is approved. \ 
We respectfully submit that the evidei;tce in this case is in-
sufficient to establish either the corpus \delicti or a criminal 
agency and most certainly does not establish the identity of 
the accused as a criminal agent in a h<;>Inicide. 
We respectfully submit that the Court erred 
I 
· (a) In refusing to strike the evidenc~ at the close of the 
Commonwealth's case ; I, 
(b) In refusing to strike the evidenci: at the close of the 
whole case; 




59-A * * Failur,e to Prove Hour of i,Death. 
1·. 
The only witness who could have tol4 the jury with rea-
sonable certainty the hour of Mrs. Abq.ell 's death was · the 
_ Coroner, a witness for the Commonwe~lth, who performed 
the autopsy on her body about 7 P. Mi on the day of her 
death. It is a well-recognized fact that eertain changes take 
place in the body after death at certain !periods of time and 
that a doctor of experience, like Dr. ~cDonald, who per-
forms an autopsy can answer the question with reasonable 
certainty as to the hour of death. The ifailure of the Com-
monwealth's Attorney to ask the doctor tf give evidence upon 
this important matter amounts in law to a; practical admission 
- that the answer would have been adverse 11 to the theory of the 
prosecution. 
The omission to interrogate a friendlj witness whom one 
calls in respect to a material fact, pre~umably within the 
knowledge of said witness, raises a stronl· r presumption that 
the testimony would be unfavorable to tl e party's case than 
the presumption which arises from the railure to produce a 
witness. \ 
. In the case of Milliman v. Rochester Ry, Co., 39 N. Y. Supp. 
274, the plaintiff was suing the defend,nt for damages to 
his phaeton resulting from a collision b tween the phaeton 
and a street car. The question was whet er the plaintiff had 
driven on the street car track in front o the moving street 
car. The plaintiff's daughter was wit her father in the 
phaeton at the time of the accident. Th I issue was whether 
the collision occurred immediately after t ,e horse entered the 
track or whether the car followed the p aeton for 125 feet 
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or more. The daughter was on the stand, but did not 
59-B * testify as . to the above *mentioned question. The 
Court said at page 276: 
'' In case a litig·ant fails to produce a person known to be 
friendly to him and his cause, who is so situated that he must 
have knowledge of the facts in issue, the jury is permitted to 
presume that the testimony of that person would not have 
been favorable to the party. Kenyon v. Kenyon, 88 Hun. 
211, 34 N. Y. Supp. 720, and cases there cited; Thomp. Trials, 
Secs. 989, 1045; Tayl. Ev. (8th Ed.), Sec. 117. The existence 
of this rule is not disputed, but it is urg·ed .that it is not ap-
plicable to this case, because the daughter was produced as 
a witness, and that no presumption arises, from the plaintiff's 
failure to interrogate her, that her testimony would have 
been unfavorable to him. I think the rule is as applicable 
to a case in which a party fails to interrogate a friendly wit-
ness, so situated as to be presumed to haye knowledge of 
the existence or non-existence of the vital facts in issue, as· 
it is to the case of a failure to produce such a witness. Indeed 
I think the 01nission to interrogate a friendly witness in re-
svect to facts presmnably within his ltmowledge is 1nore sig-
riificant than the f a,,iliwe to call such a, person as a witness, 
and that the presumpti.on that the testi'lnony would not have 
been favorable to the varty 's case is stronger than the one 
which arises from the failure to produce such a person .as a 
witness." (Italics supplied.) 
In Hubbard v. McLean, 99 N. W. 465, the Court was deal-
ing with a case where the father knew certain facts regarding 
a note which was being sued upon. The father's deposition 
had been taken in regard to part of the matter in dispute, 
but he was asked no question about the misrepresentation 
made by the plaintiff to his son in. regard to the execution of 
the writing sued upon. Passing on this question, the Court 
said: 
'' Although he testifies that the misrepresentation was made 
in the )'Jresence of his father, Hamilton Hubbard, · and al-
though his father is still living, and his deposition was taken 
and used upon the trial he was asked no question upon this 
subject, and nowhere testifies that any such statement was 
ever made by any one. This fact is yery significant, especiallv 
considering· the fact that the relations af father and 
59-C* son seem to be entirely friendly, and no reason *ap-
pears why the father should not testify to every fact 
within his knowledge which would be favorable to the son, 
I 
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I 
especially in a controversy arising out of an attempt by the 
son to assist his father financially.'' ] 
I 
In passing upon a similar question the jw est VirginiBt court 
in Robvnson v. Woodford, 16 S. E., at Pfge 607, said: 
'' The defendant had the rig·ht to exarµiue or not his wit-
ness Jacob vV. Robinson. But, if he failed and refused to 
examine him, plaintiffs would have the tight, in their argu-
ment before the jury, to comment on suQh refusal, for what 
it was worth, under the circumstances; ·9therwise, plaintiffs 
would be exposed to the risk of examini~g their adversary's 
witness as their own, and of being unaple to impeach his 
credibility." .. I -
In Mitchell v. Ryan, 3 Ohio (N. S.), at ~age 330, the Court 
said: - ; 
I 
'' * * * But this is not all. He was called a.s a witness and 
testified. When he did so, he had the strongest motives to 
state that he did not mean, by the executibn and recording of 
the deed, to part with his title. For he h~ subsequently con-
veyed the land to Ryan with warranty, a;nd if he made that 
conveyance willfully rt'nd corruptly, knowing that he had 
no title, he committed no les·s than a p~nitentiary offense . 
.Yet he ·utterell not one word to explain I the intention with 
which he had sent the deed to the record~r. Nor did the de-
fendant venture, so far as appears, to put a question· to him 
touching his intent. Why this silence of both witness and 
varty? Why this failure to prove what 1ihe interest of both 
rcrquired to be proved? Why this negl~ct to make a suc-
cessful defense 1 It seems to us there is ~ut one answer we 
are authorized to give to these question! and that is, that 
the question was not asked, because the nswer would have 
been unfavorable, and~ for the same re son, there was no 
unasked statement by the witness. This i the ordinary pre-
sumption where a party fails to offer proqf of what he ought 
to prove, if it exist.'' (Italics supplied.) 
The presumption arising from the f ai re of a party to 
ask his own witness a question peculia.rl within the knowl-
edge of his witness was passed on in the case of Runk~e v. 
Bu,rnham, 153 U. S. 225, 38 L. Ed., at pag 697, as follows: 
59-D* *' 'Indeed, although Runkle and @lcott, his attorney, 
were both examined, and although they both referred 
to the alleged new power of attorney, the r testimony seems 
- ~ 
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sedulously to avoid any statement that the new power re-. 
voked the power of June 25. If the new power .of attorney 
was sent, and revoked the one relied on here, Runkle or his 
attorney could have dispelled all doubt by offering it in evi-
dence, or by testifying as to its contents. Their silence must 
rrecessarily make against them on the question of revocation. 
Mansfield, J., in Roe v. Harvey, 4 Burr. 2487. The doctrine 
that tke production of weaker evidence, when stronger might 
have been produced, lays the producer open to the suspicion 
that the stronger evidence would have been to his prejudice 
was expressly adopted in the case of Clifton v. United States? 
~5 U. S. 4 How. 242 (11 :957)." (Italics supplied.) 
Assignments of Error Nos. 2, 9, 12 and 13. 
As set forth in the preliminary statement herein, the at- --
titude of the Commonwealth's Attorney was such that be 
would not permit the examination by counsel of written docu-: 
ments or letters claimed to have been written by the accused 
or to examine the personal diary of the accused, taken from 
his home. 
· It should be remembered that counsel desired to examine 
these documents prior to the trial to determine their signifi-
cance. It was clearly apparent that t:tley were t-o be used in 
evidence against the accused. It w~s further apparent that 
the accused, himself, clj.d not know what existed in the diary 
that could be used as circumstances against him, and he did 
not know what attitude the Commonwealth's Attorney would 
take toward the so-called ''suicide'' notes, which were in fact' 
not suicide notes . 
. The failure to allow the examination of these docu-
ments put the accused and his counsel at a distinct 
60* ~ disadvantage, and they were further hampered by the 
fa.ct that at the time the Commonwealth's Attornev was 
using the diary of the accused, the Court .would not even per-
mit counsel for the accused to have the accused come to the 
counsel table and sit down and go over the diary. That ·is 
to say, even though counsel had not been allowed even to see 
the diary prior to the trial or prior to the time it was pre-
sented, the Court would not permit counsel to confer with 
their own client off the witness stand as to the contents of 
the diary, but would only allo,v it to be turned over to coun-
sel-for counsel's examination, even though counsel had stated 
that it would be impossible for them to determine the mean-
ing of notes in the 'diary without the assistance of the accused 
(R., pp. 842 to 344). . 
It would hardly seem right, where a man was being tried 
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for the alleged commission of a horribl! crime carrying the 
death penalty for the Court so to restrictlcounsel as was done 
in this case. After all, it goes to the foot of the question 
whether or not, in view of the rather ~:musual incidents of 
this trial, the accused was given a fain opportunity to de-
f end himself, particularly in a case wlfore nothing definite 
has appeared, but all is based upon cir~umstances and con-
jecture. , 
A.~.~ignments of Error Nos. s,\6 and 17. 
I 
i 
Under assig·nment of el'ror .No. 3 it i$ submitted that the 
Commonwealth should have been req_uired to clarify the 
61 ~ bill of particulars. However, if thcl Court be of a *dif-
ferent opinion with respect to thajt, it should be con-
sidered in connection with assignment N;o. 6, refusi11g to re-
quire the Commonwealth to elect at tlie beginning .of the 
trial, and No. 17., refusal to require thel Commonwealth to 
elect upon the close of all the evidence. j 
It should not be overlooked that, both at the closing of the 
Commonwealth's evidence and the closing of all the evidence, 
a definite picture had been set. up by th~ Commonwealth of 
death from monoxide poisoning and all ~ossibility of death -
from assault, beating, strangulation or ~therwise was elimi-
nated by the testimony of the Coroner J introduced by the 
Commonwealth. This situation was admitted by the Com-
monwealth's Attorney when he said: ! 
"I say, Your Honor, that the evidence of the Commonwealth -
discloses the fact that the actual death was produced by car-bon monoxide poison .. The Commonwealth was bound by that 
evidence • • • '' (R., p. 422). { 
Yet the C.ommonwealth's Attorney ref s. ed to elect and the 
Court refused to require the Commonw alth 's Attorney to 
elect to try the case solely on the issue ,of whether the ac~ 
cused was the producing cause of death by monoxide poison; 
that is to Sf),y, it left to the jury to takE! into consideration 
speculations as to assault, which was a· itted, but which 
arose out of mutual combat and which , as covered only by 
the testimony of accused, himself. This s evidenced by the 
fact that, following the above quoted sta .ement of the Com-
monwealth's Attorney, he added: 
..... e but didn't preelude fror. its case the fact 
that the beating contributiid to said 
I 
eath." 
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The case was presented in that condjtion, the Common-
wealth taking the position that, no matter if the direct and 
immediate cause of death was the inhalation of monoxide gas, 
the jury would have a right to say, in the face of evidence 
to the contrary and without any evidei1ce to support it, that 
the accused beat his wife to death and tried to leave evi-
dence of suicide by opening all of the g·as burners and placing 
her there, when in point of fact the doctor said, as has been 
bereinbefore said in the statement of facts, that the sole im-
mediate cause of death was the monoxide gas, and that while 
he did not know, he was of the opinion that the blows re-
ceived in the mutual combat could cause temporary uncon-
sciousness. 
It was exceedingly important to the accused and his theory 
of the defense that the issue be confined to the evidence and 
simplified, because the Commonwealth, by its o~vi1 evidence, 
had shown that the accu!;ied left the house where the 
deceased was found, not later than 9 :30 A. l\iI., and the 
63* *deceased was not found until about 4 :30 P. M.; that is 
to say, he had been gone from the house seven hours 
when his wife was found dead. Under such circumstances, 
to show that it was im11ossible for the accused to have brought 
about the death by turning on the six gas burners found 
flowing freely by Officer Shannon, the actual meter reading 
showing the teg·istra tion of g·as was placed in evidence, which· 
demonstrated as an indisputable fact that the gas could not 
have been flowing with the six burners open for a period of 
seven hours, and that the gas could not have been turned on 
earlier than midday. 
The combination · of the evidence for the Commonwealth, 
which excluded death from any beating or assault, and the 
evidence for the accused that the gas could not have been 
flowing for the length of time claimed by the Commonwealth, 
makes clear the ;necessity of confining the case. to a sing·le 
issue. The failure to eonfine the issue left the jury free to 
bring in a verdict of murder in the first degree from assault 
and beating. The picture was not a good one from any point 
of view for the accused, but the natural prejudice of a jury 
apparent in this case and of the public mind should not have 
been allowed to run rampant where a human life was at 
stake. 
Ordinarily, it might be reasonable to argue that the re-
fusal to require the Commonwealth to elect at the end of its 
own testimony would be sound if there were any evidence to 
support any double theory of murder, but there was none 
in this case. Even if the Court could have been said to be 
within its rights in refusing to require an election at the end 
I 
i 
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. of the Commo~w~alth's testimony, c~rtainly that could 
64*'· not be true at the *end of all the testimony, because the 
Court should not submit to the jµry the question of 
guilt upon evidence which is insuf.ficien~ to support it. 
Furthermore, it should be recalled tliat in this situation 
counsel moved the Court to strike out the Commonwealth's 
evidence and the Court refused to strike !any of it out. · This 
motion to strike out was made at the samp time the motion to 
elect was made, and if the Court had required the election, 
as it should have done, the motion would I only have remained 
as to the issue elected to be relied upqn by the Common-
wealth. The failure to require the Con11monwealth to elect 
caused confusion in the preparation, pre~entation and grant-
ing of instructions. It amounted to th~ Court's saying to 
the jury, as he ultimately did by refusajl of instructions to 
confine the issue, that the accused could pe found guilty, re-
gardless of whether he turned on the ga~. 
This refusal to require the Commonwealth to elect should ' 
be considered along with the refusal of ithe Court to grant 
defendant's instructions R-7 (R., p. 433), and R-8 (R., p. 
434), which said to the jury that if they believed from the 
evidence that the gas which fatally poiso~ed Mrs. Abdell was 
turned on any time after 9 :30 A. l\L, th~n they should find 
the accused not guilty. Of course, instr~ction No. R-7 dealt 
with general guilt, but it was followed by jnstruction No. R-8, 
which asked the Court to say to the jury that unless they be-
lieved beyond a reasonable doubt that the gas was turned on 
before the accused left the house, he cr,uld not be found 
guilty of homicide. ('l111is of course exqluded the question 
of assault, which was submitted to the jury by another in-
. - struction.) I 
65* *Certainly the Court should have done one thing· or 
the other. He should have required,he Commonwealth 
to elect or should have granted on beha , of the defendant 
the instructions offered, which would hav confined the issue 
of homicide to the testimony introduce by the Common-
. wealth, upon which it relied and by whicli it was bound. 
The Commonwealth's own evidence d~finitely established 
that Mrs. Abdell 's death was duo to mon 1 "i9-e poisoning and 
not to any other cause. While evidence of assault, family 
relations, etc., was before the jury, yet t e sole issue finally 
to be determined upon the question of ho icicle, and the one 
upon which the guilt or innocence of the a used solely rested 
was whether he actually turned on the g s which killed her. 
This issue should have been made plain and unmistakable. 
It was not. On the contrary, it was m ch befuddled, and 
it follows as a matter of course that the r 1fusal of the Court 
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to clarify the issue, either by confining it through requiring 
an election or by iµstructions, constituted highly prejudicial 
error, and no authority ought to be required to support this 
contention. 
Assignment of Error No. 4. 
The alleged error for failure to continue this case is here-
inbefore set forth and the statements made about it are here 
referred to and asked to be considered upon this assign- . 
ment. 
.Ass·ign-ment of En·or No. 5. 
This assignment of error deals with the refusal of the 
Court to strike from the yenire the juror R. L. Gornto, who 
. admitte(lly had formed an unfavorable opinion of guilt 
66* of the *accused (R., p. 65). 
The theory of jury trials is that there shall be brought 
forth a venire of men entirely free frqm prejudice and wholly 
impattial, from which the trial jury is to be selected. 
In the light of the publicity given the case and of the over-
whelming public sentiment against the. accused, this juror 
should have been excused. His answers clearly indicated 
that he had formed the opinion that the accused was guilty. 
He could only, by the very attitude and make-up of human 
nature, view all of the . evidence from that original basis. 
However much he might endeavor to strrne. from his mind the 
impression he had gotten to giv:e due weight to the evidence 
adduced, he could not possibly have developed an .112..e rn mind, 
nor could he have been in any sense an impartiai~r. 
This of necessity deprived the accused of his ftind·ainental 
right to have a venire of men duly qualified by freedom from 
partiality and prejudice. This man was o~ly removed from 
the trial jury by the exercise of the right of striking~ What 
less coulq. ~ounsel have done, in the light of his own state-
ments? 
Under these circumstances, the Court said, '' I think he is a 
competent juror'.' (R., p. 67). Query, is any man a compe-
tent juror whose mind has been permeated with the preju-
dices from highly publidzed newspaper reports indicating 
the ~uilt of accused Y 
66-A 111: The attempted qualification of this juror by the 
leading· and persuasive questions of the trial court is 
almost an exact repetition of the course pursued by the trial 
court in the case of Parsons v. Commonwealth, 138 Va. 772, 
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. I .. 
wh.ich case was later approved in the cale of B.onsell v. Com-
monwealth, 165 Va. 669, in which it wa
1 
said at page 682: 
'' When this statement is made in ansier to persuasive and 
argumentative questions we have held ~n the Parsons case 
that such a j~ror is not qualified.'' ! 
I 
In the case of Dowdy v. Coinmonweal~h, 9 Gratt. 737, it is 
said: j 
'' Th.e error of the court is not cure4. by th~ subsequent 
ex~lu.ston of the juror.'' I 
I 
See also Kenn,edy v. Corn,monwealth, \168 Va. 721. 
In the case of Parsons v. Commonwealth, supra, a juror 
s~id that it would talie evidence to chailige his opiniop., anq 
the· Court, as in this case, then took up1 the examinatioµ of 
the juror, by a suggestion ( as also in the Fase at bar), getting 
the juror to express the feeling that he ~ould enter upon· the 
service of a juror and abide by the evi~ence that he heard 
on the witness stand. The Court in that circumstance said 
that it was error to accept him as a qu8'.ified juror. In dis-
cuss;ng the case the Court used the fopowing language at 
pag·e 773 : i · 
• I 
"If this tales~an, out of his own co~sciousness and ap-
preciation of the inquiry, had said affirm1tively that the opin-
ion which he had previously formed was1_ hypothetical, being 
only based upon alleged facts, and that [t would in no wise 
interfere with him when he came to heat the evidence from 
tlie witnesses ~s to the actual facts, and t1iat he felt, notwith~ 
standing his opinjon, that he could enter -qpon the service as a 
juror a-µd disregard his previous\ opinion and let his 
66-B* deliberations *depend upon the evidence lrnard in the 
court room, and that he felt tha he could give the 
prisoner a fair and impartial tri~l notwi standing the opin-
ion he had previol.lsly formed, then he 1ould have b~en a 
_ corqp~te:µt juror. It is observed, howev r, that these q-µ.idi-
fyiqg facts did :µ.ot emanate from him, bu were suggested by · 
th~ Jeading, argumentative and persuas~, e questions which 
were addressed to him. All that he did w s to assent thereto. 
we "Will go. 'f ~r to: sust~in th~ trial judg ·~ in their effort to 
select impartial j-qrors, because their tas · is frequently dif-
ficµlt, anq. e~c~pti<>ns ~re frequently friv lous. Sometimes it 
i~ made more difficult th~n it Qtherwise uld be because the 
pers,Qn~ smpp:i()peq. desire to ev~de jur service. fo such 
instances the conscience of the venirema should be probed~ 
I 
.J 
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and if notwithstanding his previous expressions of opinion 
based upon- c-ommon rumor, he is nevertheless fair -and un-
prejudiced, he should be accepted as qualified. The true test, 
however, lies in the mental attitude of the proposed juror, 
and the proof that he is impartial and fair, should come from 
him and not be based on his mere assent to persuasive sug-
g·estions. 
* * * * 
"We do not mean to say that the selection of jurors such 
as these would in every case be held by us to constitute re-
versible error. As ,ve have indicated, however, this man was 
an unusual case, and the prisoner having shown the existence 
of strong local prejudice against him, with which both Hurt 
and James seemed to be familiar, there should have been a 
greater effort to secure jurors who were free from excep-
tion.'' 
Assigwment of Error No. 7. 
This assignment is directed to the right of the Common-
wealth to introduce testimony of the leasing of a house by 
the accused in another name. It was objected to on 
67* the ground *that it had no connection with and could 
not have any bearing upon the issue. rrhe Court al-
lowed it to g·o in upon the statement that if it could not be 
connected up he would strike it out. We are at a loss to know 
in what way it was connected up or to what it was to be con-
nected. It later appeared in the case that admittedly the ac:- _ 
cused rented a house on 35th Street in the name of Williams, 
but what possible bearing could that have upon the question 
of whether or not the accused turned on six gas burners prior 
to leaving -his homo on the other. side of town f No matter 
what might cross the mind of one taking the life of this man 
into consideration, it could not throw any light upon the is-
sue, did he, before he left the house, turn on the gas which 
killed his wife? ·what possible bearing· upon this case could 
the fact have that a man executed a lease on May 1, 1937, 
to run for a pP-riod of two yea rs thereafter? Could it be said 
that that indicated an intention that he was going to murder 
his wife the following year about the same timeT And even 
if you could conjure up in the mind some thou~;ht that he 
wanted to get rid of his wife, would it necessarily follow to 
such an extent that you could infer malice and premeditation 
to commit murder! Is this kind of evidence to be permitted 
I 
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upon which to base an inference of m~ice and premedita-
tion I I · · 
The allowance of this evidence mere]w demonstrates the 
fact that this man was tried and convicted! upon public opinion 
and not U})On evidence that he turned op the gas which re-
sulted in his wife's death. · 
68* * .Assignment of Error Nol 10. 
I 
The accused offered the testimony of witnesses Diggs, Gut-
terman and Franke to show with.in what mme-that is, within 
how many minutes-the odor of escaping· gas in the house 
could be detected at the back door. I 
This was offered for two purposes-t@ support the testi-
mony of the witness Miller, who had seen Mrs. Abdell alive 
about a ·half hour after Abdell admittedlyj left the house, and 
in con11e.ction with the tes~imony of Ch~rles Wright, the col-
ored delivery boy, who delivered groceries to the house about 
10 o'clock 011 the morning· of the trag·edy, and left them on 
the back porch (R., 'pp. 204, 205, 206 and 209). The testh~.ony 
that was offered by these witnesses and rejected will be 
found at pages 257, 259, 262, 263, 266 and 267 of the record. 
It should be remembered that the conditions under which 
these tests were made were in no way' di$similar to the con-
ditions that existed at the time of Mrs. A~dell 's death. This 
is illustrated by reference to the testimony showing that this 
was a little back porch, partly closed in. I 
The testimony of Diggs shows that the g'i8s could be smelled 
011 that back porch in three minutes fropi the· time it was 
turned on {R., p. 258). It was also testified that within six 
minutes it could be smelled within a few f+et of the door (R., 
p. 258), and in about ten minutes you qould smell gas all 
around the place (R., p. 263), and that e back door was 
shut at the time the test was made, so it is not to be said that 
the conditions were dissimilar. The Cour 's viewpoint on the 
subject when he struck out the evide ' ce of the tests by-
69* these three *witnesses was : 
'' I do not think there is sufficient simil rity between a gas 
expert making a test and a colored boy d livering· groceries 
to make this evidence admissible'' (R., . 259). 
It is difficult to understand the reasoni g of the Court on 
this subject. .Anybody with a sense of mell can smell il-
luminating gas. 
This evidence was of exceptional import :nee to the accused 
because the colored boy had been at the · ack door about a 
54 ~upreme Court of 4,.ppeals of Virginia 
~ ~ ~ • - '~, j • 
half hour after Abdell left, and Miller had been at the front 
door and' had seen Mrs. Abdell after Abdell had left the house. 
The colored boy got up to the screen door on the back porch 
and did not smell any gas. He said he could "smell all right" 
(R., p. 206). We cannot visualize any dissimilarity between 
a young colored man who could '' smell all right'' and three 
other men, one a g·as expert, one a lawyer and the other the 
superintendent of the meter department at the gas works, 
in the ordinary process of smelling· escaping gas. The odor 
is always pungent and noticeable, and it seems clear that in 
common fairness and justice the accused should have been 
permitted to establish by these witnesses within what time 
and to what extent. the odor of gas would be discernible ~t 
the point where the Commonwealth established· their · own 
witness was a half hour after accused left the house. The 
odor of domestic gas will penetrate the nostrils of _any or-
dinary mortal. It does not require an expert to smell gas, 
nor is it a matter for experts. 
In Jones on Evidence, Vol. 2, page 1370, that authority 
quotes from the Indiana case of Vandalia R. Co. v. Dulvng, 
60 Ind. App. 332, 109 N. E. 70, as follows : 
7()* *''In order that evidence of such a character may 
be admissible, it is not essential that the conditions be 
exactly reproduced in all their details. If so reproduced, 
credible evidence of an experinu=mt and its result would 
amount to dP.monstration, and it would be conclusive on the 
i~sue involved. It is sufficient if the collditions under which 
the e~perim,\nt was made are shown to have been substa.n-
tially tb,e sanie as those that existed in the transaction being 
investigated. If substantially the same,. any departure goe--s 
tQ the weight rather than to the admissibility of the evidence.'' 
(Italics supplied.) 
It seems to be generally conceded that tests which may aid 
thP. jp.ry ill c:letermining the question at issue or to verify 
or tend· to disprove particular theories are admissible in evi-
dence. 
In Blashfield 's Enc. of Automobile Law, Vol. 2, p. 1691, 
Sec. 71, it is said : 
'' The results of experiments made at the scene of an ac-
cident for tl}e purpose of verifying or disproving particular 
theories as to how the accident occurred, may be admissible, 
if the conditions under which the experiments are conducted 
Q!)rrespond sub~tantia.lly to those st1rrounding the accident. 
'' Thµs, in an action for ~nj~ries from bei~g ru~ over by 
J. C. Abdell v. Commonwealth f Virginia._ ~5 
an automobile, it is proper to permit ev~dence relative to the 
results of an experiment in stopping fl,D. automobile, such 
as the one involved in the collision, made under substantially 
the same conditions as those existing at the time of the ac-
cident.'' I 
In Trant v. Upton, 159 Va. 355, it)as claimed as err~r 
that the evidence of tests made by a police officer. to ascer-
tain the distance which a truck would go after the Q.rakes 
were applied was permitted. The Cou~t held that the evi-
dence was admissible. i 
In N. ~ ,W. Ry. Co. v. Henderson, 13~ Va. 297, an infant 
was killed by a train. The track w$ straight for nearly 
71 * *l,200 f P.et in the direction which 1he train was going. 
The engine crew had testified that they saw the child as 
soon as the engine reached the straight track, but did not 
discover that it was a child until within about 350 feet of :the -
point of striking it, at which time the ~ngineer tried, but 
could not stop the train. The trial court permitted certain 
witnesses to testify as to several tests or experiments which 
they made for the purpose of determining in what distance 
the child could be recognized under thdse conditions. The 
test showed that they could see the object and recognize it as 
a child at a distance of 900 feet on a cloudy day and 1,100 feet 
on a clear day. This testimony contradieited the engine crew, 
who had testified that they could not identify it as a child 
until within about 350 feet. I 
The Court held that, notwithstanding the witnesses who 
had made the tests when the experiment were on the track 
and not in a moving engine, that they kn w a child had been 
placed at the track, whereas the engine r did not, the evi-
dence was admissible and the effect of these defenses went to 
the weight of the testimony and not to i1's admissibility. 
It should be remembered that the refu al to allow this tes-
timony regarding the g·as to be presen ed to the jury de-
prived -the accused and counsel of a mo~t convincing argu-
ment; that is to say that the gas -could n t -have been turned 
0n until after Abdell left the house and u il after the colored 
boy had left the back door, and until af -er Miller had pre-
sented himself at the front door, ·and the efore Abdell could 
.not have ·been the active agent that c '.used the gas to •be 
72* turned on and actually brought ab ut the death. One 
could hardly imagine any more defi ite prejudicial rul-
ing or any more direct taking away fro the accused of a 
more valuable portion of the evidence o:fflired in defense. for 
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Plainly, this was an error based upon an erroneous as-
sumption by the Court that it was a question of the types 
of human being·s who could detect the odor of gas rather than 
the general similarity of the situation that existed. 
It should be remembered that the ·Commonwealth was seek-
ing to have the jury find that Mrs. Abdell was already dead 
when the colored boy appeared at the back door at 10 A. M. 
That is to say, the Commonwealth wanted the jury to find that 
Abdell had turned on the g·as prior to 9 :30 A. M. and she had 
inhaled monoxide gas enough ·to kill her prior to 10 A. M. So 
the testimony was most important to the accused and he was 
entitled to have the jury consider it. It may be that, even if 
the jury in this particular case had heard this testimony, they 
would still have found the accused guilty, but if they had, 
there would be added support to the theory that this man was 
convicted on account of public opinion rather than upon evi-
dence. 
Assi._qnment of Erro1· No. 11. 
This assip;nment of P.rror deals with the unjustified attack 
of the Commonwealth's Attorney upon the witness Miller 
while cross examining the accused. In this connection, it 
would bP. well to consider thP. duties and obligations of a 
Commonwealth's Attorney towards the public at large and to-
wards this accused in particular. 
73• * A good exposition of the duties of a Common-
wealth's Attorney is set forth in the case of State v. 
11 ivelJJ (\V. Va.), 1:36 S. E. 862. In this case the Court used 
the following language at page 863: 
"In the performance of his duties, a counsel for the state 
may vigorously prosecute so long as he deals fairly with 
the accused, but be should never assume the role of a par-
tisan, eager to convict. 'Juries very properly regard the 
prosecuting· attorney, as unprejudiced, impartial, and non-
partisan; and insinitations thrown out by him regardin.(J the 
credibilitJJ of witnesses f 01· the defense are calculated to 
pre,iu.dice the respondent.' People v. Cahoon, 88 Mich. 456, 
50 N. Vv. 384. 'The pos-ition of the state's attorney being 
senii.iu,dicial, and it befri_q his dit,ty to be fair and jtust in his 
conditct of trials, both_ to· the state amrl the acmsed, he has; 
no ri,qht * • * to inc]u,l_qe in personal ab·use of a defendant or 
witness, nor to characterize him as a criminal, a verjurer, 
or a.convict, though there may be basis for it in the evidence.'' 
( Ca. ci.) (Italics supplied.) 
I 
J. C. Abdell v. Commonwealth Jf Virginia ... 
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In People v. Fieldin,q, 158 N. Y. 542, to Am. St. Rep. 495, 
the Court says at page 499: , I 
'' Lan,qua,qe which mi,qht be pennitted to counsel in sum-
min,q up a dvil action cannot, with propriety, be used by a 
public prosecutor, which is a quasi jitdio~al of fleer, represent-
ing the people of the state, and presumed to act impartiallv 
in the interest only of justice." (Italicsl ours.) 
I 
I 
The objectionable language used by "tibe Commonwealth's 
Attorney in this case is found at pag·e 278 of the record and 
is as follows: ' 
i 
"Mr. Abdell, I am asking· you this . b~cause you said the 
paperhanger didn't know whether you ilnished the work or 
not. He said that he knew the work w4s not finished; that 
hP. was back to finish it. Don't yon knO·'fP that he is as irre-
svonsible as he could be in what he does\ or says?" (Italics 
supplied.) i · 
7 4 * *The circumstances under whichJ this language was 
used make it highly prejudical to tp.e accused. One 0f 
the most important questions in this ca~e was when the ac-
cused left his home, and the witness MUler, who had been 
doing work in the accused's home, testifi.bd that he had seen 
and spoken to :Mrs. Abdell fully a half hour after the time 
whP.n the Commonwealth had proven Abd~ll left the house. 
The time whP.n Abdell had left his- honjte was a vital point 
in the defense of the accused, and the i!1tproper discrediting 
of this witness for truth and veracity bf insinuations must 
necessarily have had gTeat influence witll the jury and must 
have been highly prejudicial to the accused ·for the reason 
that if the jury believed the testimony o Miller they would 
haVf~ been bound to acquit Abdell. Miler's testimony was 
uncontradicted, nor w·as he ever impe ched for truth and 
veracity. 
In Blake v. Smith, 147 Va. at page ·991, we find the follow-
ing language : .. ,I 
" 'Uncontradicted evidence should or4narily be taken as 
true and cannot be wholly discredited orr· disregarded if not 
opposed to probabilities or arbitrarily re ·ected, even though 
evidence tends to ·establish a fact which it is within the power 
and to the interest of the opposing party tr disprove, ••• ., " 
And at page 992: [' 
I 
I 
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"In Woodward v. Squires db Co., 39 Iowa, 435, it was held 
that a jury should not arbitrarily reject the testimony of un-
impeached witnesses, which does not lack probability, al-
though they may be interested in the result of the suit; and 
a verdict in conflict with their uncontradicted testimony can-
not be sustained. '' 
In Messer v. Corn1nonwealth, 145 Va. 838, in speaking of the 
fact that the jury are the sole judges of the *credibility 
75* of witnesses, the Court used the following language at 
page 845: 
"The legal vropositio'I?, is not denied, but where testirnon11 
is uncontradicted there rn'llst be somethin,q to .iustify the jur:IJ 
in discreditin,q .it.'' (Italics sup.plied.) 
,Jessie's Case, 112 Va. 887, and Mullin's Case, 113 Va. 787, 
are -authority. if authority be needed, for the statement that 
arguments made and opinions _ expressed by the Common-
wealth's Attorney, where there is no evidence in the case upon 
which to base either, cannot be said to be without prejudice 
to. thA accused. 
· The facts in the Jessie Case are very similar to those in 
the instant case, for we find the following language at page 
892: 
'' There is not a scintilla of evidence to sustain the assump-
tion of the attorney for the Commonwealth that the accused 
persuaded or influenced Mrs. Cody to leave the State. The 
accused was the only witness who testified on the subject a1zif 
on cross examination stated that he had not seen, Mrs. Cody 
since the coroner's i'l~qu,est. Continuing, the witness said: 
'I had nothing whatever to do with her leaving, and, in fact, 
did not know she was going until several days after she left.' '' 
(Italics supplied.) 
-
In the Jessie Case the Commonwealth's Attorney was at-
tempting to discredit the sole witness who testified for the 
accused on a certain subject, just as Miller was the sole wit-
ness who testified for Abdell as to the time that he had seen 
Mrs. Abdell alive. The discrediting of the sole and only wit-
ness to 'a vital point in the accused's defense must have been, 
as set forth above, highly prejudicial to his case. As in the 
Jessie Case, so it is in the instant case; there is not a scintilla 
of ·evidence to sustain the assumption of the *Common-
76* wealth's Attorney that the witness Miller was as "irre-
sponsible a.s he could be in, what he does or -says." 
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At t~e bottom of page 279 of the record 1the Commonwealth's 
Attorney undertakes to justify his action and says : 
I 
"I wanted to test his knowledge to that as to whether to 
discredit Miller's statement or his stateµient, that ·he didn't 
know what he was talking about when lie said ·the work was 
completed.'' I 
In other words, his excuse was that Je was trying to dis-. 
credit either Miller or Abdell as to when certain papering 
had been completed in Abdell 's home. · 
Granted that this bP. true, two peopl~ may have different 
recollections in regard to a specific incid¢nt, but how can that 
justify the Commonwealth's Attorney ~n damning the wit-
ness generally and universally as being irresponsible in what 
he says or what he p,oes? There is mar~ed difference in say-
ing that two people may be in error in regard to a particular 
fact and damning either one of them a~ unworthy of belief 
and totally irresponsible in every particular. This proposi-
tion would seem to be too plain to requite further argument 
or authorities. i 
Up to this point the improper remaitks of the Common-
wealth's Attorney have been discussed u~der the assumption 
that he had correctly quoted the witness ~iller in saying that 
the latter '' knew the work was not :finmhed,'' meaning the 
work. that .Abdell and the witnes~ were [doin~ at !he Abdell 
home. This statement of the testimony :of Miller 1s not cor-
rect. Miller made no such statement.· On the contrarv, he 
testified (R., p. 169) that he did not knofw whether the ~ork 
had beP.n :finished or not. r 
77• • Abdell and Miller had been dotng the work at the 
house partially together and Miller did not know whether 
Abdell had finished the work or not, at the time referred to 
by the Commonwealth's Attorney. I · 
On cross examination Abdell was ask ·a if he had finished 
the work on Saturday prior to a certai vVednesday and if 
he had made any record of it (R., p. 277 . At this point th~ 
O~mmonwealth's Attorney made the ins"nuating remark re-
flecting upon Miller's testimony for trut and veracity. 
The fact that there was no conflict be ween the testimony 
of Abdell and Miller and the further fa t that the Common-
wealth's Attorney by his question was isquoting the testi-
mony of Miller and putting words into M·ller's mouth that he 
had never uttered was an aggravation o the offence on the 
part of the Commonwealth's Attorney in is improper method 
of trying to discredit the testimony of ill er for truth and 
veracity. 
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There . was no justification, as pointed out above, for the 
Commonwealth's Attorney's attempting to discredit Miller, 
if he had quoted the witness correctly, and how 1nuch more 
/la.grant was his acti01i i.n 11iaking the statenient and 1n-isqu,ot-
in;q the ivitness! From this it would appear that the Com-
monwealth's Attorney's remark was purely gratuitous and 
intended to impeach the witness for truth and veracity in a 
way highly illegal and prejudicial to the accused. 
At this point should be borne in mind the duties of a Com-
monwealth's Attorney as set forth in the Hively Case, su,pra, 
and Peovle v. Fieldi1lg, supra, where it is stated that the Com-
monwealth's A ttorncy holds a semi-judicial position, 
78* fair and *impartial, and one, it mig·ht be said, that car-
ries great weig;ht and respect with juries. 
The comment of the Conunonwealth 's Attorney on the wit-
ness l\Iiller was clearly error. He had l\Ot and did not, di-
rectly or indirectly, impeach or contradict this witness. His 
attack upon the witness' credibility and the method adopted 
are wholly wrong. Not only that, but it was double barreled. 
First, he as much as said to the ;jury that he knew the wit-
ness was unworthy of belief. Jurors always pay considerable 
attention to statements of the Commonwealth's Attorney, 
,vhom they look upon as next to the judge in authority. Sec-
ond, he clearly inferred that Abdell also knew this witness 
was unworthy of belief. In othel' words, he, in effect, charged 
~bdcll ,vith trying- to "put something over'~ on the court and 
Jury. 
The fact that the remarks of the Commonwealth's Attor-
ney carried a serious implication as to Miller's general repu-
tation for truth and veracity is shown by the attitude which 
the tludgc took in the matter when he said (page 291 of tlrn 
record}: · · 
'' Gentlemen of the jury, the Con rt has determined the 
question is improper because it contains a,n implication. The 
Commonwealth's Attorney may test the knowledge of this 
witness or any other witness as to the reliability of any other 
party whose testimony is material to the cause, but he should 
not contain an.11 reflection on the witness, and the Court, there-
fore, strikes the evidence out, eliminating that question from 
the record.'' (Italics supplied.) 
Counsel for the accused asked for a mistrial on account of 
the objectionable remarks of the Commonwealth's Attorney, 
but the Court contented itself with striking· out the evidence 
and eliminating- the question from the record. · 
79• *The Court did not tell the jury to disregard the re-
marks of the Common~vealth 's Attorney, but eliminated 
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that question from the record, still leaving the, impression be-
fore the jury that the Commonwealth's! Attorney knew the 
reputation of the witness :Miller for truth and veracity, that 
it was bad, but that the Court would not!let him bring it OlJ.t. 
Remarks may be eliminated from the 1,ecord, but it is quite 
another thiµg to eliminate the impressio~ made by- them from 
the minds of the jury, when they are on~e heard. It is easy 
after a thing has been done to say to the \people present '' Oh, 
forget it," but it is not forg·otten. I 
In the case of Rinehart, .&c. v. Brown,: 137 Va. 670, on the· 
question of statements that the defendant had insurance on 
his car, the Court said at pag-e 678: 
"The reception of such evidence somttimes has a sitbtle 
influence that w-ill act 1unconsc·iou.sly upon 1 the niind, and hence 
'not be rernoved by ·instructions." (Italic$ supplied.) 
! 
This language is equally applicable to ~n insinuation made 
by the highest legal officer in the com1rn1nity in the conduct 
of a criminal case, and no mere instruction from the Court 
will remove the impression, once created, "by so mild an 
antidote," as was said by Judg·e Burks at the bottom of page 
676 of the above cited case. ', 
At this point it is well to bring· to the Court's attention 
the fact that in the Rinehart Case the jtuy came to a ques-
ion before proceeding further, whether t\hey would give any 
consideration to the objectionable remarlts and acts of coun-
. ~el for the plaintiff, a~d _with one. a~cor~ th~y said t~at 
so:r., n·tlrnv would n.ot take 1.f in.to co1isideration in determin-
in.g their verdict; yet they did pm.~ attention to it and 
brou,qht a verdict in for the plaintiff, 1.v1iich the Court late-r 
set aside, not only on the grounds of imptoper conduct of the 
attorney for the plaintiff, but also upon,he merits, and en-
tered judgment for the defendant. 
This case is cited to bring to the att ntion of the Court 
the fact that impressions once created pon the minds of 
the jury are acted upon, consciously or u
1 
consciously, by the 
jurors, and the harm done by imprope remarks is never 
eradicated from the minds of the jury pa sing upon the ques-
tion. 
A similar action was taken bv the C urt in the case of 
Ooo7wrsniith v. Mahoney, 150 Va. at pa ·e 699, counsel for 
the defendant making· the statement: "We think this man 
hns committed fraud.'' 
'' The jury was finallv sent from the Joom and the letter 
made a part" of the reco1:d, thoug·h properlr excluded from the 
! 
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jury. This entire incident was highly prejudicial to the plain-
tiff, and may be a1i explanation of why a verdict was returned 
by ·the jury which this court feels constrained to set aside.'' 
(Italics supplied.) 
For the reasons stated above, it is submitted that the Court 
erred in not granting a mistrial on account of the improper 
remarks of the Commonwealth_'s Attorney, which were highly 
prejudicial to the accused. 
Assignment of Error No. 14. 
This assig11n1ent deals with t1rn objection of counsel for the 
defense to allowing the ·Commonwealth's Attorney to go into 
a collateral matter not theretofore injected into the case; 
that is to say, in whose name the title to his home was 
81 * *recorded, when it was transferred and to whom he had 
transferred it. Objection was made to it on the ground 
that the title to the home which he provided for himself and 
his wife and children to live in could have no bea1ing or 
relevance on the question the jury had to pass upon, namely, 
whether or not A.bdcll turned on the gas that killed his wife. 
The evidence was offered purely for the purpose of try-
ing to prejudice_ the minds of the jury toward the accused 
because of the fact that the property, they claimed, had been 
listed in a fictitious name. The Court allowed it on the 
ground that it was one of a great many collateral facts in-
volved. The objection and exception to this testimony ap-
pears on pages 3 and 88 of the record. 
Patently, the title to the home in which they lived was 
not involved in this case. Then it could have been intro-
duced for no other purpose than to add to the feeling of 
prejudice that already existed in the public mind and no 
doubt in the minds of the jury. 
Assi,gr11nient of Error No. 15. 
A. newspaper reporter named W. E. Debnam was called to 
the stand with the avowed purpose of contradicting .A:bdell 
in such a way as to reflect upon his credibility. · He was called 
as a rebuttal witness. The testimony adduced from this wit-
ness did not rP.late to anything that Abdell had done or to 
any fact directly relating to the crime. It was not primary 
evidence and could only be used-if at all-upon a proper 
foundation, as evidence of prior inconsistent statements which 
would bear upon the weig·ht of the evidence of the accused. 
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No pr-oper foundation had been 1Jid for contradiction 
82* of the *witness, and it was t. heref~re not rebuttal evi-
dence. It related solely to wheth¢r Abdell had made 
certain statements relative to a trip to Washington. It was 
not even confined to the day of the occurre.nce. The evidence 
is not only inadmissible, but it was a further attempt to 
prejudice the jury against the accused. , 
ERRORS IN THE GRANTING AND [REFUSAL OF IN-
STRUCTIONS. I 
This involves assignments of error Nos. 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27 and 28. 
i 
I 
C oni1no1iwealth 's Instruction No. 2. 
! 
The Court granted the Commonweal$i instruction No. 2 
(R., p. 424). It deals with the questio:q of presumption of 
malice from the fact of the killing, whe¥ unaccompanied by 
evidence of provocation or excuse. T~e instruction is en-
tirely general in its nature and does not I distinguish between 
the different degrees of murder recogni$ed in this state. 
All murder under our statute is presumed to ·be second 
degree murder until shown by the Comntonwealth to be pre-
meditated. Bot4 degrees of murder involve malice; in the 
first instance malice aforethought through premeditation; in 
the second instance malice arising just [prior to the killing 
or without premeditation. 
The objection to this instruction is e9l>0died in the obj~c-
tion to any instruction (R., p. 435), upo1t the theory of mnr .. 
der, on the ground that the Common~alth had failed 'to 
prove that thP. accused had turned on the gas that killed his 
wife (R., p. 421) but on the contr try, the evidence di-
83• rectly *pointP.d to his innocence in that respect, 
through the testimony of the color d grocery boy, the 
witness Miller, the tests for odor of gas hich were refused, 
and the testimony as to the amount of as that had passed 
throug·h the house meter. 
This instruction is further incorrect ecause it tends to 
mislead. 
A somewhat similar situation arose in he case of Parson.c;-
v. Commonwealth, 138 Va. 764, where t! e trial court gave 
an instruction on murder without any dist
1 
inction between de-
gTeP. thereof. There this ·Court said: 
1 
"We have no doubt that in tlw form tvcn, as applied f.o 
I 
I 
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the facts in this case, this instruction was misleading, and 
therefore erroneous.'' 
The instruction is further not understandable by the or-
dinary juror because of the use of the word ''palliation" in 
lieu of the ordinary term "provocation." Most any juror 
would know what was meant by some one being provoked to 
do a thing, but the term "palliation" we venture to say has 
no meaning· to the ordinary juror, and while it is possibly not 
difficult to get its meaning in general use, its meaning in a 
leg·al instruction is obscurP.. It probably meant nothing to 
the jury. Then further, it should not be applicable to a charge 
of murder in the first degTee. 
Another strange thing· -about this instruction, which seems 
sometimes to have been inferentially approved, is that it 
shifts the burden of proof to one accused of the crime. Such 
shifting· of the burden of proof is not even allowed in a civil 
case in this state. 
84'» *'The_ instruction in the form given would permit the 
jury to consider malice on any phase of the case as being 
presumed, regardless of the question of provocation, and by 
its very terms, regn rclless of who committed the act, the in-
struction says: '' malice is 1wesumed from the fact of killing 
when the killing haR been proven.'' It does not confine the 
killing to the accused, himself. Of course, it may be said to do 
so by inference, but that should not be allowed and is not the 
purpose of the instruction from the Court. There should be 
no instruction given by the Court that permits inference to 
be drawn with reference to the law. It oug·ht to be made 
plain. 
Certainly there ,,1as a death. It may have been that the 
accused's wife tmned the gas on herself, and it is more prob-
able that she did it than that he did it. This instruction would 
allow the jury to find the accused guilty of malice in connec-
tion with the death as soon as the death had been proven, re-
gardless of how the death occurred or by whose hand. In 
other words, the man who is accused of murder under this 
instruction, as soon as the killing· has been ·proven-no mat-
ter by whom-is rPquired to introduce evidence to rebut the 
presumption of malice with reference to any degree of homi-
cidP. which the jury may consider. 
Co1n11ionivealth 's Instritctimi No. 3. 
Commonwealth's instruction No. 3 (R., p. 425) is another 
abstract proposition of law, saying to the jury that a man 
intends to do that which he does or which necessarily follows 
i 
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from his act. It could be said that a juJy would look at ihis · 
instruction and say '' '\V ell, this marl intended to kill this 
85* woman,'' *and reg·ardless of the question of whether 
he turned on the gas which killed I her, he ought to be 
found guilty, in the face of the fact that the evidence disputes 
any possible chance of homicide arising- out of any other 
means than turning on the gas. All it :should mean in this 
case is that the man intended to hurt hi& wife when they got 
into mutual combat, but certainly the jury did not confine 
themselves to that phase of the case when considering this 
instruction. 
REFUSAL OF DEFENDANT'S INSTRUCTIONS. 
Taking these instructions up without reference to the exact 
order mentioned in the assignmeiits of! error, we will con-
sider first jointly I 
I 
Assi_qn1nents of Error Nos. 24,j26 and 27, 
relating to the refusal of instruction R-4 (R., p. 432), in-
struction R-7 (R., p. _433) and instructi~n R-8 (R., p. 434) . 
.A.II three of these instructions were based upon the theory 
of the defense that the deceased met hei· death from the in-
halation of monoxide gas and not from a:ny other cause. 
In considering these instructions it 1nust be remembered 
that throughout the entire case not only had the Common-
wealth by its own evidence excluded cle~th from any other 
cause except from monoxide gas, but +ts own testimony, 
through the colored gTocery boy, had $hown ~hat no gas 
was escaping to the back porch, ,vi thin a few feet of where the 
deceased was found, at least a half ho*r after Abdell had 
been shown by the Commoinvealth 's own evidence to have 
left the house. This theory was further supported by the 
evidence of the witness Miller, who stoodE1holly unimpeached 
. except by the *improper remarks of he Commonwealth's 
86• Attorney, which were excluded, th t l\frs. Abdell was 
alive about 10 o 'clock--at least a half hour after Ab-
dell had left the house. 1, 
It is further supported by the testimo1 .. that the gas could 
not have been turned on prior to noon that day-at least 
two and a half hours after Abdell had lef the house-through 
the proof of the amount of g·as that hadj passed through the 
house meter and upon mathematic.al cal1ulation, and is fur-
ther supported by the tendered evidenc' of three witnesses 
who made tests under similar circumstan es to show that the 
colored boy would have been bound to ave smelt g·as when 
I 
I 
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he came to the ·back door at 10 o'clock, if it had been escaping 
at that time. 
Upon this evidence counsel for the accused feel and now 
definitely contend ·that. the accused was entitled to an instruc-
tion from the Court based upon his theory of this case. Un-
questionably, in both civil and criminal cases, the court 
should grant an instruction based upon the theory of the de-
fense. · 
In Campbell v. Com·monwealth, 162 Va. 818, at page 827, 
the Court said: 
''It is elementar)~ that both the Commonwealth and the 
defendant are entitled to appropriate instructions giving to 
the jury the law applicable to each version of the case predi-
cated, of course, upon the evidence.'' 
In that case the court had granted instruction No. 5, ap-
plicable to the Commonwealth's version of the case, but re- . 
fused defendant's instruction No. 17, directed to the ac- . 
~ cused 's version of the case. The Court held: 
87* *"It should have been granted. Not to do so was 
error and inasmuch as no other instruction which was 
granted accomplished the same end its refusal was preju-
dicial error." 
Any number of civil cases announcing the same doctrine 
are annotated in Michie 's Digest of Virginia and West Vir-
ginia Reports, Vol. 5, p. 844, Sec. 10. 
In the case of Harris v. · Commonwealth, 134 Va. 688 the 
Court said: 
''It is true this court has said a plaintiff or defendant is 
entitled to an instruction upon his theory of the case.'' 
Of course, in any instance the theory or version of the 
defense must be supported by evidence of some kind. Cer-
tainly no one could successfully contend that the accused's 
theory in this case that the gas was turned on after he left 
the house was not supported by ample evidence, in view of 
what is hereinbefore stated and what appears without con-
tradiction ~n the statement of facts embodied in this petition. 
The refusal of instruction R-4, making it incumbent upon 
the Commonwealth. to prove beyond a reasonable doubt that 
accused turned on ·the gas which resulted in Mrs. Abdell 's 
death, was plainly error, in view of the status of the Com-
monwealth's evidence showing that. she met her death from 
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gas being turned on and from that only.J It not only covered 
this phase of the case, but it also took into consideration the 
question of a possible finding by the jury that there had been _ 
unjustified assault which did not result ii.n death. 
Some ,question might arise with reference to instruction 
R-7 (R., p. 433) because of the f&ct that it concluded 
88* *with the instruction to the jury to! ftnd the accused not 
guilty of any charge. 1 
That instruction was based upon the: theory that the ac-
cused,. as shown by the Commonwealth's own evidence, had 
not turned on the gas, therefore he could not be found guilty 
of any degree of homicide, and further~ could not be found 
guilty of assault in any degree, because there was no evi-
dence of an unjustifiable assault, the oply evidence on the 
subject being· that of the accused, himse~f, wherein he set up 
a matter of defense so far as their actual combat was con-
cerned, while he was in the house for o~y a few minutes on 
the morning of the day J\{rs. Abdell was found dead at 4 :30 
P. 1\1:. from inhalation of monoxide gas. : 
But as to instruction R-8 there cannot be any doubt as to ,. 
its correctness or any doubt that it is based upon the theory 
and version of the defense, supported! by ample evidence 
hereinbefore referred to. Instruction ~-8 (R., p. 434) in 
plain and simple language tells the jury that, unless they find 
beyond a reasonable doubt that the ga$ was turned on be-
fore the accused left the house, he could not be convicted of 
homicide. That leaves out the question! entirely of the pos-
sibility of the jury's finding the accuse(j guilty of some de-
gree of assault or assault and battery, W,hich becomes imma-
terial at this time because the jury founcfl, under the instruc-
tions given by the Court, and with out the accused having the 
benefit of his theory of the defense set out in an instruction 
to the jury, that the accused was guilty of first degree murder 
and fixed his punishment at death,/ the result of which 
89* is that *the Court has fixed the elate of his execution as 
November 18, 1938, and he is nowl incarcerated in the • 
penitentiary awaiting the execution of that sentence. 
In view of tl1P. authorities and of thP. evidence in this 
case, it seems that no. argument on any j' ther question ought 
to be necessary in order that this verdic and sentence be set ' 
aside and at least a new trial granted . 
.Assignment of Error N . 21. 
. . I 
We will now consider the other exceptions to instructions 
offered by the defendant and refused by the Court. 
Defendant's instruction R~l (R., p. 4r) is peculiarly ap-
1 I 
J 
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plicable to a circumstantial evidence case because it would 
have told the jury in this case that, if any fact in the chain 
of circumstances necessary to establish g·uilt was not shown 
beyond reasonable doubt, or if there was a lack of evidence 
to so establish, the accused should be found not guilty upon 
lack of proof or upon failure of sufficient evidence. 
It is one of the doctrines long · established by law which 
the accused was entitled to have presented to the jury . 
.Assignment of Error No. 22. 
Instruction R-2 (R., p. 430) refused by the Court, is a plain-
statement of a rule of law that has long been established and, 
so far as we know, never contradicted, that if upon the whole 
case there is a reasonable hypothesis consistent with inno-
cence, they must find the accused not guilty. It is the same 
thing· as saying to the jury that, if the evidence leaves it just 
as probable that the accused is innoeent as that he is guilty, 
then they should find him not guilty. 
90* *The· refusal of this kind of instruction hampers coun-
sel in the presentation of a case to the jury, because a 
statem,:mt of law made by the Court. bP.ars weig·ht with the 
jury, while a voluntary argument by counsel, even is allowed, 
where an instruction is refused, may be considered by the 
jury to be an overdrawn statement and disreg·arded. There-
fore the importance of having the Court give the jury proper 
instructions when offered. 
Assi_qnment of Er·ror No. 28. 
Refusal of defendant's instruction R-3 (R., p. 431). This 
instruction states an accepted rule of law that before there 
can be a VP.rdict of guilty there must be a concurrence of the 
twelve minds of the jury in the conclusion of guilt. 
The instruction has come in, in recent years, f <?r some 
~ criticism on the theory that it is a hung jury instruction, but 
in many cases the .instruction was so worded that it told the 
jmy that if any member had doubts of his own, he should 
abide by them, regardless of the opinions of the other mem-
bers of the jury. This instruction, however, directs any 
juror having doubt to consult with his fell ow jurors, and if 
not 9onvinccd after consultation and consideration, he should 
not surrender his own convictions simply because the others 
differed with him. 
Perhaps the Court may re-establish this rule, in spite of 
the fact that it has been criticized in recent years and the 
Court has said that it should not be granted, presumably upon 
I 
I 
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the theory that individual members of thejjury should not look 
to their own individual conscience~, but to *the collec-
91 * -tive consciences of the jury as a miity, and if this were 
the only objection and exception in '[this case on instrnc· 
tions, it might be said by the Court that the failure to give 
it was of no serious importance. However, we ask that the 
Court consider the question of whether 
I 
or not this instruc-
tion-hoary with age-should be re-established in the law of 
criminal trials. i 
.Assignment of E.rror N 0:. 25. 
Defendant's instruction R-6 (R., p. 433) is another funda-
mental statement ordinarily accepted asi correct in criminal 
trials in cases of circumstantial evidence, that if there is an 
absence of sufficient ovidence of motive, h amounts to a pre-
sumption of innocence. ' 
The contention of the accused was that there was no evi-
dence tending to show any motive on his part, and his conten-
tion in that regard should have been sn;bmitted to the jury 
on a proper instruction. 
1 
In Hu-rd v. Commonwealth, 159 Va. 880, at page 892, the 
Court said: ! 
'' The evidence introduced by the Corhmonwealth to con-
vict tl1P. accused, considered collectively, ;as it must be when 
circumstanti~l evidence is relied upon, is just as consistent 
with his innocence as with his guilt, and when this is true that 
interpretati9n which acquits tl1e accuse! must be accepted. 
'For it is fundamental that if there be a reasonable doubt 
of his guilt there can be no conviction.' Calflter v. Comnwn-
wealth, 123 Va. 794, '96 S. E. 284, 287. lt is true that after 
the jury have returned their verdict an~ the court is called 
upon to set it aside as contrary to the vidence, the motion 
is heard practically as on a demurrer t the evidenGe, and 
it is the duty of the court to consider whtther or not the evi-
dence is sufficient to sustain the verdict. 'But the rule does 
not leave the jury at liberty to gues , and where a •fact 
· 92* is equally susceptible of two int,pretations, one· of 
which is consistent with the innoc nee of the accused, 
they cannot arbitrarily adopt that inte1 retation which in-
criminates him.' Bwrton db Conqiws~ v. · mnnionwealth, 108 
Va. 892, 899, 62 S. E. 376, 379; Gravson' Case, 7 Gratt. (48 
Va.) 613; Prvor's Case, 27 Gratt. (68 V~.) 1009; 8 R. C. L. 
sec. 222, p. 225 ; note, 97 Am. St. Rep. 7l 
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Assi,gnnient of ·Error No. 28. 
Refusal of defendant's unnumbered instruction as recorded 
at page 434 o.f the record. As stated by the Court, this in-
struction, containing· an unquestioned rule of law in criminal 
trials, was not offored until the morning of the third day, af-
ter .instructions had been determined upon and given to the 
jury the night before. However, upon reflection counsel 
found that this rule of law had not been covered by any other 
instruction in the case and therefore, as counsel had a right 
to do prior to the time that the case was given to the jury and 
before argument of counsel, they offered this instruction. 
The Court took the view, however, that, instructions hav-
ing been settled the night before and read to the jury, this 
offered instruction came too late, and would not be granted, 
and on the further ground that it was not vital and would 
give to this rule of law an undue prominence, and because 
the Court thoug·ht the jury had been fully instructed on cir-
cumstantial evidence. 
This instruction does not deal with circumstantial evidence 
as such. It is designed to caution the jury against drawing 
improper inferences and improper presumptions, one upon. 
the other, and plainly states that an inference can only be 
drawn from or founded upon some fact legally established or 
proven. The Court apparently ·does not question the 
93* correctness of the *instruction and seems to indicate 
· that if it had been offered the night before it would 
· have been granted without question. · 
The rAfmml of this type of instruction is always a handi-
cap to counsel, and it is depriving the accused of something: 
to which he is entitled. In other words, counsel may stand 
before a jury and tell them that they cannot draw an infer-
ence upon a presumption or a presumption upon a presump-
tion, or a presumption upon an inference, and that an infer-
ence or presumption can only be drawn from somP. fact legally 
established. That, however, falls far short of the force and 
effect of the Court's stating the correct rule of law to the 
jury, by which they are directed that they are bound. 
ThP. instruction should have been gTanted and the failure 
to g-rant it was another evidence that this accused has not 
had a fair and impartial trial, by a jury free from prejudice, 
and upon p0roper instructions. 
From what has bP.en heretofore said, it is apparent: 
1. That the accused was tried in an atmosphere of preju-
dice and partiality. 
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3. That the Commonwealth was not 
1
: required to confine 
its case to a definite issue. 
4. That the Commonwealth's Attornet was guilty of mis-
conduct. I 
5. That the evidence was wholly insufficient to sustafo a 
verdict of first degree murder because! there was nothing, 
even if it be considered that the evidence was sufficient for a 
verdict of murder in any degree, to remove it from second 
degree murder, which it is presumed to be under the law 
94• *of this state. I 
6. That the Commonwealth failed to prove the corp·its 
delicU and also failed to prove the hour pf death by the only 
witness who knew it, and the presumption is that it would 
have been detrimental to the Commonw¢alth if the question 
had been presented. 
7. That the defendant was completely jdcprived of instruc-
tions based upon his theory of the case, : as presented by the 
evidence both of the Commonwealth and himself. 
8. That the Court erroneously refusedl to allow tests made 
by. c~mpetent witnesse~ under similar e:i~cum~tances to th9se 
existmg on the day of the death, dealm;g with the question 
of whether gas would be noticeable at the back door within 
a few minutes after it was turned on, as ~as admittedly done 
here. · 
9. That the Court allowed the Commpnwealth to present 
a case to the jury and allow them to SJJeculate as to what 
caused death, in the fac.e of the fact that }he ·Commonwealth's 
own evidence limited it to the effects of monoxide g·as. 
10. That the Court made various and sundry errors here-
inbefore set forth. 
Because of.these errors and b~cause 9f the fact that this 
man has not had a fair and impartial trial it is submitted that 
this Court should grant t9 the accused b writ of error and 
supersedeas and that the verdict of the j*ry and the sentence 
of the lower court be reviewed and revm scd and the accused 
be granted a new trial. 
95* *In the record will be found an o inion filed and made 
a part of the record by the trial ,J dg·e. 
In view of the involved situation in th s case, this petition 
is necessarily a long one, and to take · is opinion and an-
swer it seria-ti1n would unnecessarily pr long- it, and this we 
deem "Gnnecessary in view of the fact th t an examination of 
the petition and the record will disclose full answer to the 
opinion and show that the trial Judge labored under a seri-
ous misapprehension of the law and th~ evidence. 
To cite only one instance : It will be f ted that the Judge 
! 
72 Supreme Court of Appeals of Virginia 
relie 1l upon Bonner v. 'C01nmonwealth, 141 Va. 395, as "ample 
authority to sustain the verdict in this case." The Bon,ner 
case is clearly distinguishable. There the defendant was 
charged with the crime of murder by setting fire to a dwell-
ing ai1d burning a helpless old woman. In that case there 
was no evidence from which suicide could be inf erred, but 
many people accomplish self destruction by the painless 
method of g·as asphyxiation. In that case the defendant did 
not testify, but relied upon an alibi attempted to be estab-
lished by other witnesses, while here accused did testify and 
did not rely on any alibi. There a motive was established, 
tl1ere being· two insurance policies on the life of the deceased, 
in which the defendant was named as beneficiary, while here 
no motive was established. 
CONCLUSION. 
Your petitioner asks leave to state orally to a Justice of 
this Court the reasons for reviewing and reversing the de-
cision of the lower court. 
96* • (1) Petitioner adopts this petition as his brief ·in 
this case. 
(2) Petitioner will on the 10th day of· November, 1938, file 
this petition and the record therein mentioned with Justice 
Claude Vernon Spratley, ·and has this 31st day of October, 
1938, delivered to the attorney for the Commonwealth in the 
City of Norfolk a copy of this petition, so that said attorney 
may file with said ,Justice within the time fixed by law any 
reply thereto counsel may be advised. 
(3) Counsel has transmitted to the Clerk of -the Supreme 
Court of Appeals at Richn1ond $1.40, the filing· fee in this 
case . 
. ( 4) Counsel for petitioner desires to argue this petition 
orally on its consideration by Justice Spratley. 
IVOR A. PAGE, JR. 
J. C. ABDELL, 
By Counsel. 
VENABLE, MILLER, PILCHER & PARSONS. 
I, W. H. Venable, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do hereby certify that in my 
opinion the order and judgmeni complained of in the fore~ 
~:oing petition should be reviewed, reversed and annulled. 
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. I 
Given under my hand this 31st day ofj October, 1938. 
Received Nov. 1, 1938. 
I 
I 






C. VER~ON .SPRATLEY. 
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97,jic *Copy of the above petition deliviered to and received 
by me this 31st day of October, 19~8. · 
JNO~ M. ARNOLD, 
Common!wea~th 's .Attorney. 
November 15, 1938. Writ of error and 1iipersedeas awarded 





M. B. W. 
Pleas before the C(?rporation Court:of the City of Nor-
folk, on the .... day of . . . . . . . . ! 
I 
Be it remembered, that heretofore, to-~t: In the Corpora-
tion Court of the City of Norfolk, on tle 3rd day of June, 
1938, came Frank S. Sager, who was selef:ted by the Court as 
Fore111an, Joseph G. Fiveash, Wm. Fre man1 P. B. Young 
and Robert T. Hasler, who were sworn a Special Grand Jury 
of Inquest in and for the body of the City of Norfolk, and 
having received their charge, retired to I their chamber, and 
after some time, returned into Court, and among other things, 
presented an indictment against J. C. A~dell, for murder, A 
true bill, in the following words and fi res : 
Commonwealth of Virginia, 
City of Norfolk, to-wit: 
In the Corporation Court of the C ty of Norfolk. 
The Grand Jurors of the Oommonwealt ofjVirginia in and 
for the body of the City of Norfolk, and now attending the 
said Court, at its June term, 1938, upon rheir oaths, presen_t 
that J. C. Abdell to-wit on the 11th day f May, in the _year 
- I 
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1938, in the said City of Norfolk, feloniously did kill and mur--
der one Audrey Abdell, against the peace and dignity of the 
Commonwealth of Virginia. 
page 2 ~ 
JNO. M. ARNOLD, 
Attorney for the Commonwealth. 
RETURN. 




Indictment for murder. A true bill. 
F. S. SAGER, Foreman. 




J. C. Abdell, 
ON INDICTMENT FOR MURDER. 
This day came the defendant, by counsel, and moved the 
Court for a bill of particulars, which motion having been 
fully heard by the Court, is sustained, and it is ordered that 
the attorney for the Commonwealth be required to file his bill 
of particulars by the 15th day of June, 1938. 
The following is the motion for a bill of particulars filed 
this 11th day of June, 1938. 
Virginia: 
In the Corporation Court of the City of Norfolk. 
Commonwealth, Plaintiff, 
v. . 
J. C. Abdell, Defendant. 
,T. C. Abdell v. C~mmonwealth t Virginia. -
1· 
MOTION FOR A BILL OF P Af TICULARS. 
75 , 
The defendant, by his attorneys, conies and says that he 
was indicted on the sixth day of June,! 193
1
8, in this Court. 
That the indictment is in general terms tlnd ~nly charges that 
he '' feloniously did kill and ~urder one, Audrey 
page 3· ~ Abdell, ag·ainst the peace andi.~gnity of the Com-
monwealth of Virginia''; that this charge is so gen-
eral and indefinite that the defendant cannot properly concert 
his defense thereto, or know by ,vhat specific act or acts; by 
what means or instruments; or in what :µianner the Commo~-
wealth charges him with the commissiop. of the crime; and, 
the ref ore, moves the Court to require the Commonwealth's 
Attorney to furnish the defendant with 1, a bill of pal'ticulars, 
setting· forth in detail the pertinent circimsfances of the kill-
!ng, also 'Yhat spe~ific acts the defendant is cparged with hav-
mg committed, which caused the death oJ Audrey Abdell, and 
what means or instrumentalities are charged to have been 
used by the defendant in the commission of the crime: 




J. C. Abdell 
I 
! 
J. C. ABDELL, By counsel. 
. IVOR A. \PAGE, JR., 
W. H. V,NABLE, p. d. 
In said Court, on tf e lpth ·day of June, 
ON INDICTMENT FOR MURDER. 
This day came the defendant, by cJrrnsel, and filed his 
petitions number one and two respectivflY, praying that the 
defendant and his attorneys be permitted fo examine t~1rec 
notes and diary of the defendant from d y to day from about 
1st day qf January, 1938, until within a hort time before his 
arrest in this case on the 12th day of May 193B, and the prayer 
of each petition h~ving been fully hear by the Coµrt, is de-
nied, and to the action of the Court in d nying- the prayer of 
the two petitions the defendant duly e epted. 
page 4 ~ The following· are the petitioJls nqmbered one and 
two, £led this 16th day of June, 1938. -
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Virginia: 
In the Corporation Court of the City of Norfolk. 
Commonwealth, Plaintiff, 
v. 
J. 0. Abdell, Defendant. 
PETITION. 
To the Honorable R. B. Spindle, Judge of the Court afore-
said: 
Your petitioner, J. C. Abclell, by his attorneys, comes and 
says that he was indicted in this Court on the 6th day of 
June, 1938, charged with the murder of Audrey Abdell, and ,,., 
that his case is set for trial on the 28th day of June, 1938. 
Your petitioner charges that one, Leon Nowitzky, a police 
detective of the City of Norfolk, assigned principally to 
homicide cases, has in his possession three ( 3) notes, which 
he claims were written by our petitioner and which he con-
siders material evidence against your petitioner, and which 
he proposes to introduce in evidence at the trial of your pe-
titioner. 
Your petitioner's attorney have made request of the said 
N owitzy that both they and your petitioner be permitted to 
see the said notes or make copies thereof, and if it turns out 
upon inspection that the authorship of the said notes is de-
~nied by your petitioner, then and in that event handwriting 
experts be permitted to take photographs of the said notes for 
the purpose of comparison between the handwriting of the 
said notes and other handwriting of your petitioner 
page 5 ~ so as to prepare themselves to give testimony at the 
trial of your petitioner. 
The said Nowitzky has frankly stated to your petitioner's 
attorney that it has never been the policy of the Police De-
partinei;it of the City of Norfolk to conceal or hide or refuse 
inspection from a person accused of crime or his at_torney's 
of any physical evidence held by the Department which may 
be used for or against the accused, and that he would not 
hesitate to grant what he considers a reasonable request of 
the attorneys for the petitioner in reference to the inspection 
of the said notes, except for the recent occurrence between 
himself and the Commonwealth's Attorney, John M. Arnold, 
. on account of which he feels obliged now to require the consent 
in writing from the Commonwealth's Attorney before grant-
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I 
Heretofore, on the 11th day of June, l938,! when this mat-
ter was being discussed in open court be(ore your Honor, the 
Commonwealth's Attorney, John l\L Arnold, announced in 1 
open court that he would refuse to advi~ the said N owitzky 
to grant the request aforesaid, and wh~n it was suggested 
that while the said writiug·s were physicafly in the possession 
of Detective Nowitzky that in law they might also be in the 
possession of the Commonwealth's Attorney, the said J olm 
M. Arnold then declared in open ,Court I that if this be the 
law that he would refuse to grant the afpresaid request. 
Under these circumstances, your petitioner, who stands 
innocent before the law of the charge of murder made against 
him, is denied tl1e right granted to him by the constitution and -
laws of the State of Virginia and the constitution and laws of 
the United States of America ~o properly prepare 
page 6 ~ and concert his defense to the said charge of mur-
der made against him unless th~s Honorable Court 
shall by its order require its officer, John 11\1:. ~rnold, to grant 
your petitioner's request, as hereinabove! set' forth. 
Your petitioner, therefore, prays that this Honor~ble 
Court will cause a proper order to be entered in this cause 
granting the aforesaid request. I 
And your petitioner will ever pray. ' 
IVOR A. PAGE, .TR., -
vV. H. VENABLE, p. d. 
June 13th, 1938. 
Virginia: 
J.C. ABDfLL, By counsel. 
I 
In the Corporation Court of the Ci y of Norfolk. 
Commonwealth, Plaintiff, 
v. 
J. C. Abdell, Defendant.. 
PETITION. 
To the Honorable R. B. Spindle, J udg·e f the Court afore-
said: 
Your petitioner, ,J. C. Abdell, by his attorneys, comes and 
says that he was indicted in this Court on the 6th day of 
'18 Supreme Court of Appeals of Virginia 
Juno, 1938, charged with the murder of Audrey Abdell, and 
that his case is set for trial on the 28th day of June, 1938. 
Your petitioner charges that John M. Arnold, an officer 
of this Court and Commonwealth's attorney for the City of 
Norfolk, has in his possession a diary written in by your pe-
titioner from day to day from about the first day of January, 
1938, until within a short time before his arrest in this case 
on the 12th day of May, 1938. 
page 7 ~ Your petitioner charges that this diary was un-
lawfully taken from his home by the Common-
wealth's attorney, John M:. Arnold, or some one acting for 
him, and is now being unlawfully withheld by the said John 
M. Arnold from any inspection by your petitioner or his at-
torneys. · 
That it is wholly impossible for your petitioner to remem-
ber the various writings made from day to day in the said 
diary or to guess without a careful examination what strained 
constructions or false interpretations may be placed upon 
conversations or sentences innocently jotted down by him in 
the said diary from time to time, and the mere fact that the 
Commonwealth's Attorney has refused to return the diary 
to him or permit his counsel to see the same induces the be-
lief in your petitioner that the said Commonwealth's Attorney 
is taking· an unfair advantag·e of him in the preparation of his 
defense to the prosecution against him, and that this unlaw-
ful advantage has been obtained by unlawful means. 
Your petitioner believes that there are many things writ-
ten in the said diary that will materially assist his attorneys 
in the preparation of his defense which they are now pre-
cluded from having the advantage of by the arbitrary and un-
lawful conduct of the Commonwealth's Attorney, John M. 
Arnold. 
Your petitioner is advised that the said Commonwealth's 
Attorney made the suggestion in open court when this mat-
ter was being discm,sed before the Court that your petitioner 
had a civil remedy for acquiring possession of the said diary 
independent of any action that might be taken by this Court. 
Your petitioner has been further advised that in 
page 8 ~ making this suggestion it is believed that the Com-
monwealth's Attorney referred to the civil action of 
detinue; and your petitioner is also advised and, therefore, 
believes, that the Commonwealth's Attorney knew full well 
that in the short time now existing between this date and the 
date set for his trial, that it would be wholly impractical to 
obtain a final jud~ment in the courts of the City of Norfolk 
determining his ,rights or requiring the delivery of the said 
diary to him in time to be of any value to him or his attorneys 
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in the·preparation of his defense in the c~se above mentioned. 
Your petitioner, therefore, prays that this Court will enter 
the proper order requiring the Common"*7-ealth 's Attorney to 
deliver the said diary to ·him or his atlorneys within three 
(3) days from the date of this order; an that in the said or-
der the Court will require that the said iary be produced by 
his said attorneys at the trial if so reque~ted by the Common-
wealth's Attorney. I 
Your petitioner respectfully represents to the Court that 
the unlawful taking of this diary, and tbe use thereof at his 
trial, is in contravention of his constitutional rights, to the 
Constitution of the State of Virginia and the Constitution of 
the United States, and unlawfully requires him to give evi-
dence against himself if the false intel'i_Pretation which the . 
Commonwealth's Attorney may place, ior be permitted to 
place, upon conversations and sentenc¢s innocently jotted 
down by him in the said diary from titj:le to time., were ac-
cepted by the Jury. · ' 
And your petitioner will ever pray. 
page 9 r 
IVOR A. PAGE, JR., 
W. H. VENABLE, p. d. 
June 13th, '1938. 
I 
IT. ·C. ABDELL, 








And afterwards : 
1938. 




- J. C. Abdell, 
I 
I 
ON INDICTMENT FOR MURDER. 
This day came the attorney for the tommonwealth, and 
filed his bill of particulars, pursuant to an order heretofore 
entered, which is ordered received a:n:d led. 
The following is the bill of particular ref erred to in the 
· foregoing order: 
In the Corporation Court of the City o Norfolk, Virginia. 
Commonwealth of Virginia, 
v. 
J. C. Abdell, 
80 Supreme Court of Appeals of Virginia 
BILL OF PARTICULARS. 
The Commonwealth of Virginia, by its attorney, in an-
swer to a petition filed herein, for its bill of particulars, comes 
and says: 
(1). That J. C. Abdell, the accused, on or about the 11th., 
day of :May, 1938, at his residence known as number 1318 
Lafayette Boulevard, in the City of Norfolk, Virginia, be-
tween the hours of ~fix o'clock and ten o'clock A. M. of said 
day, on and upon one Audrey Abdcll, his wife, 
page 10 ~ feloniously did make an assault, and by striking 
and beating· the said Audrey Abdell, with his fists, 
feet and implements and weapons unknown, he, the said el. 
C. Abdell, the said Audrey Abdell, unlawfully, feloniously 
and with malice aforethoug·ht, wilfully and deliberately did 
kill and murder, and 
(2). That the said J. C. Abdell, on or about the 11th day 
of May, 1938, at his place of residence, known as number 1318 
Lafayette Boulevard, in the City of Norfolk, Virginia, be-
tween the hours of Rix o'clock and ten o'clock .A. J\L of said 
day, on and upon one Audrey Abdell, his wife, feloniously 
did make an assault, and by choking and strangling her, the 
said Audrey Abdcll, he, the said J. C. Abclcll, the said Au-
drP.y Abdell, unlawfully. feloniously and with malice afore-
thoug·ht, wilfully and deliberately did kill and murder, and 
(3). That the said J. C. Abclell, on or about the 11th., day 
of May, 1938, at his 11lace of residence, known as number 1318 
Lafayette Boulevarcl. in t.hc City of Norfolk, Virginia, be-
tween the hours of six o'clock and ten o'clock A. M. of said 
day, on and upon one Audrey Abdell, his wife, feloniously did 
make and assault, and by the use of illuminatii1g coal or water 
gas, to-wit, carbon monoxide gas poison causing· asphyxiation, 
he, the said J. C. Ahdell, the said Audrey Abdcll, unlawfully, 
feloniously and with malice aforethought, wilfully and de-
liberately did kill and murder. 
( 4). That the said J. C. Abdell, on or about the 11th day 
of May, 1938, at his place of residence, known as number 1318 
Lafayette Boulevard, in the City of Norfolk, Virginia, be-
tween the hours of six o'clock and ten o'clock A. M. of said 
day, on and upon one Audrey Abdell, his wife, feloniously 
did make an assault and by striking, beating with the fists, 
feet and implements and weapons unknown, chok-
page 11 ~ ing, strang·ling and suffocating her, the said Au-
drey Abdell, he the said J. C. Ahclell, the said Au-1 
drey Abdell unlawfully feloniously and with malice afore-
thought, ,·vilfully and deliberately did kill and murder, and 
', 
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I . (5). That the said J.C. Abdell, on or ~bout the-11th day of 
May, 1938, at his place of residence, lm¢wn as number 1318 
Lafayette Boulevard, in the City of Norfolk, Virginia, be-
tween thP. hours of six o'clock and ten Q'clock A. M:. of said 
day, on and upon one Audrey Abdell, his wife, feloniously 
did make an assault, and and by strikihg, beating, choking 
strangling, suffocating, using gas poisoµ causing asphyxia-
tion, he, the said .J.C. Abdell, the said Auqrey Abdell, his wife,-
unlawfully, feloniously and with malice aforethought,. wil-
fully and deliberately did kill and murder. 




J. C. Abdell, 
ON INDICTMENT FOR MURDER. 
I 
i . 
This day came the defendant, by coun~el, and filed his pe-
tition praying that the attorney for thJ Commonwealth be 
required to file an amended bill of parti~ulars, the prayer of 
which petition having· been fully heard ils denied and to the " 
action of the Court in denying the praye~ of the petition the 
defendant duly excepted. :: · 
I 
The following is the motion referred Ito in the foregoing 
order: I ' 
pag·e 12 ~ Virginia : 1 · 
In the Corporation Court of the C"ty of Norfolk. 
Commonwealth of Virginia 
v. 
J. C. Abdell. 
I 
RENEWAL OF MOTION FOR BILL O~P ARTICULARS. 
The defendant by his counsel moves t e Conrt to require 
the Commonwealth's Attorney to file . ithin twenty-four 
hours a bill of particulars in compliance · th the true mean-
ing of the law, which will clearly inform the defendant of the 
charge made against him, so that he may properly understand 
it and have an opportunity to prepare ~is defense thereto. 
The so-called bill of particulars filed in ris case on the 15th. 
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day of June, 1938, is not in compliance with the order entered 
by this Court on-the 11th day of June, 1938, but on the con-
trary, the said paper writing, by reason of its many contra-
dictio:µs and inconsistent statements, is a cleverly prepared 
paper, clearly intended to confuse rather than enlighten 
counsel for the defendant as to what the Commonwealth 
charges to be the true and real cause of the death of Auµrey 
Abdell and what act the defendant did to cause her death. 
IVOR A. PAGE, JR., 
W. H. VENABLE, 
Counsel for Defendant. 
And afterwards : In said Court on the 22nd day of June, 
1938. 
page 13 ~ Commonwealth 
v. 
J. C. Abdell. 
ON INDICTMENT FOR MURDER. 
. 
This day came the defendant, by counsel, and filed his mo-
. tion in writing to postpone the trial of the said defendant 
and grant him a continuance to another term of Court, and 
thereupon the attorney for the Commonwealth filed his answer 
in writing objecting to the said motion for a continuance, 
and thereupon the Court doth overrule the motion of defense 
counsel for a continuance, to which action of the Court the 
defendant, by counsel, duly excepted. 
The following is the motion ref erred to in the foregoing 
order: · 
Virginia: 
In the Corporation Court of the City of Norfolk. 
·Commonwealth of Virginia, Plaintiff, 
v. 
J. C. Abdell, Defendant. 
MOTION. 
To the Honorable R. B. Spindle, Judge of the Court afore- · 
said: 
The defendant in the above-entitled action, by his counsel, 
moves the Court to postpone the date set for the -trial of the 
.T. C. Abdell v. Commonwealth. f Virginia. 83 
case pending· against him in this Court, ii which he is charged 
with the Murder of his wife, and gran1l him continuance to 
another term of this Court. 1, 
The defendant was indicted on the 6th day of June, 19381 
and on that day his counsel were inform~d that the Common-· 
wealth's Attorney had set the case for ; trial on the 20th of 
June, 1938. When it was ascertained that one of defendant's 
counsel would be engaged in dourt on another case 
page 14 ~ which had been set for trial [that day, the Court 
moved the date of trial forward to the 28th day of 
June, 1938. It was shown to the Cour~ that one of defend-
ant's counsel also had a case set for trial in another Court 
on the 28th day of June, 1938, but def¢ndant 's counsel as-
sured the Court that he would use his \best efforts to have. 
this case continued and would also use ms best efforts in try-
ing to prepare the case for trial by thb 28th day of June, 
l~& ! 
It was explained to the Court that the month of June and 
the early part of July are the busiest months in trial work 
that defendant's counsel have during th¢ whole year by rea-
son of the approaching recesses of the! courts for f:\ummer 
vacation, and that defendant's counsel ajlready had cases set 
for trial nearly every day during the whole month of June 
in other courts which would monopolize the larger portion 
of their time, and that they did not fepl that enough time . 
would be allowed them from other court -engagements to 
properly prepare the defense in this ca,1e, and it is now ap-
parent to counsel that this is true. 
The charge of murder against the d~f endant is. oelieved 
bv counsel- to be ·based on circumstantilal evidence and the 
short time between the indictment and t~e date.-,set for trial, 
when the other engagements of counsel are taken into ac-
count, it is apparent to thein now will oot give counsel time 
for a proper investigation and study of! the true bearing· of 
the many circumstances that mig·ht be ~rought forward by 
the prosecution, and to interview many !witnesses who know 
facts bearing upon the issue to be trie~ in the case. 
One of the cases to which defendant's counsel has had to 
give a great deal of time has !een an investigation 
page 15 ~ ordered by the National La or Relations Board 
of Washington, D. C., whic began about five 
weeks ago, and the taking· · of testimon)T in the old Council 
. Chamber before a Commissioner appoinjted by the Natiqnal 
Labor Relations Board has been going 1t1 steadily from day 
to day from 9 ~oo o'clock in the morning· ;until 5 :00 o'clock in 
the afternoon. This investigation wasfonly ended on last 
Saturday, June 18, 1938. During this w ole trial practically 
I 
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all of the officers of his client moved to Norfolk and remained 
here nearly all the time, and while it is true that counsel in 
this case has not actually examined the v{itnesses before the 
Commissioner he has had to give a great deal of his time 
to conferences and other matters connected with the investi-
gation. 
On tomorro,v, the 23rd day of June, 1938, the defendant's 
counsel has to begin the defense of a contested will case in-
volving the question of undue influence. It is not known just 
how long this case will take, but there will be a large num-
ber of witnesses on both sides and will require the attention 
of counsel practically every hour of the working· time until 
it is concluded. 
It is also true that the defendant is unable by reason of 
his financial position to employ ag·ents other than his coun-
sel to assist in the preparation of his defense, and that the 
attitude and activities of the Commonwealth's Attorney and 
the police have made it unreasonably difficult for counsel to 
make proper investigation of the truth as to the facts and 
circumstances surrounding the death of Audrey Abdell. 
Counsel realize that in making· this motion they are ad-
dressing themselves to the sound discretion of your Honor 
as .the trial judge of this case, and state to your 
page 16 ~ Honor that they are thoroughly sincere in their 
belief that more time should be allowed them for 
the preparation of thi8 case in order that justice may be done. 
IVOR A. PAGE, 
Vv. H. VENABLE. 
Respectfully submitted, 
J. C. ABDELL, 
By Counsel. 
The following is the answer referred to in the foregoing or-
der: 
In the Corporation Court of the City of Norfolk, Virginia. 
Commonwealth of Virginia 
v. 
J. Q. Abdell. 
In order that the Court may have a clear picture of the 
situation in the above case, while considering motion fol' a 
'1 
.T. C. A.bclell v. Commonwealth of Virginia. s: 
. continuance, based on the contention that one of the defend-
ant's counsel has a very desil"able amomit of business in his 
office the following facts are submitted: ! 
1. J. C. Abdcll w·as arrested charged fvith murder on the 
12th day of May, 1938. : 
2. Was called before the Police Courtl on May 13th for a 
hearing and by his counsel waived examipation and was sent 
on for Grand Jury action. · 
3. On June 6th the Grand Jury returned a true bill on the 
charge of murder and his trail was set tor June 20th. 
4. Due to one of the defense counsel 1being· engaged in a 
number of cases, on his motion the case was re-set, for trial 
on June 28th. 
page 17 ~ 5. Forty-seven days will have passed between 
date of arrest and date of trial. 
6. The Court will go into vacation dtiring the month of 
July and no trial could be had by this j Court prior to the 
August term. 
7. The August term of this Court will have to handle all 
matters that would ordinarily go to Cdrporation Court of 
the City of Norfolk, Number Two, due to ~acation period and 
may expect to be badly crowded for tria, time. 
8. There arc five lawyers composing t4e firm of comp~ain-
ing defense counsel, who are engaged in attending to the 
urgent matters referred to in the writtef1 motion for a con-
tinuance. ' 
9. Witnesses for the Commonwealth ar composed of some 
that circumstances not only may, but wi .I cause them to l)e-
come scattered and their location and availability exceedingly 
doubtful if the time of trial is extended! 
10. J. C. Abdell is represented by twolvery able members 
of this bar, and one of them is by no m ans expected to do 
all the work necessary in preparing for the defense. 
The Commonwealth submits that the otion for a further 
continuance is not based on sufficient or easonable grounds, 
and "in order that justice may not be u done" respectfu.11y 
asks for a denial of the motion. 
A.nd afterwards: In said Court on th 23rd day of June, 
1938. , 
page 18 ~ Commonwenlth 
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ON INDICTMENT FOR MURDER. 
On motion of the defendant, by counsel, it is ordered that 
the above case be continued from the 28th day of June, 1938, 
to the 29th day of June, 1938. 
And afterwards : In said Court on the 29th day of June, 
1938: 
J. C. Abdell, who stands indicted for Murder, was this 
day again led to the bar in the custody of the J ailor of this 
Court, and thereupon the said defendant, by counsel, moved 
the Court for a continuance, which motion having beenfully 
heard by the Court, is overruled, to which action of the Court 
in overruling said motion the defendant, by counsel, duly 
excepted, and thereupon the said J. C. Abdel} upon being 
arraigned plead not guilty to the said indictment, and there-
upon came twenty lawful men, free from exceptions, having 
been obtained from ·the Venfre Facias duly directed and is-
sued in accordance with the statute in such cases, made and 
provided, and summoned by the _Sergeant of the City of Nor-
folk, from which panel the Commonwealth and the defendant 
each alternately struck fonr, leaving the following jury, to-
wit: "\V. W. Alfriend, H. W Chapman, Wm. B. Dawley, E. B. 
Darden, R. B. Epps, W. J. Etheridge, E. J. Germelman, A. 
LeB. Ribble, Herman A. ·warren, C. E. Rudolphi, L. H. Har-
ris and R. 0. Maxwell, who were sworn the truth of and 
upon the premises to speak, and having heard a part of the 
evidence at one-thirty-five o'clock P. M., were adjourned for 
lunch until two-thirty-five o'clock P. M., in the custody of 
T. E. Leesnitzer, Deputy City Sergeant, who was 
page 19 r sworn to keep the said jury together and not let 
them talk to anyo:µe about the said case, nor per-
mit anyone but themselves to discuss the said case with them, 
and at two-thirty-five o'clock P. M., pursuant to adjournment 
the said defendant was again led to the bar in the custody of 
the jailor of this Court, and again came the jury, to-wit: 
W. W. Alfriend, II. "\V. Chapman, Wm. B. Dawley, E. B. 
Darden, R. B. Epps, W. J. Etheridge, E. J. Germelman, A. 
LeB. Ribble, Herman A. Warren, L. H. Harris, C. E. Ru-
dolphi, and R. 0. Maxwell, and having heard additional evi-
dence at five-thirty-five o'clock P. :M., were adjourned until 
tomorrow morning at nine-thfrty o'clock A. M., in the custody 
of T. E. Leesnitzer, Deputy City Sergeant, who was sworn 
to keep the said jury together and not let them talk to anyone 
about the said case, nor permit anyone but themselves to dis-
cuss the said. case with them.' 
J. C. Abdel! v. Commonwealth l Virginia. 
And the prisoner was remanded to jajl. 
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And afterwards : In said Court on th~ 30th day of June, 
1938. 1, 
• i 
J. C. Abdell, who stands indicted for :Murder, was this 
day -again led to the bar in the custody bf the Jail or of this 
Court, and pursuant to adjournment again came the jury, to-
wit: W.W. Alfriencl, H. W. Chapman, !Wm. B. Dawley, :ro. 
B. Darden, R. B. Epps, ""'\¥. J. Etheridge, E. J. Germelman, 
A. Leh. Ribble, Herman A. Warren, L. l±L Harris, C. E. Ru-
dolphi, and R. 0. l\Iaxwell, who were h~retofore sworn the 
truth of and upon the premises to speaf, and having heard 
additional evidence at one-thirty o'clock P. M., were ad-
journed for lunch, until two-thirty o'clock P. M., in the cus-
tody of T. E. Leesnitzcr, Deputy -City! Sergeant, who ,vas 
sworn to keep the said jury together and not let 
page _20 ~- them talk to anyone about the ~aid case, nor permit 
anyone but themselves to discuss the · said case 
with them, and at two-thirty o'clock P. ]M., pursuant to ad-
journment the said defendant was again lled to the bar in the 
custody of the J ailor of this Cou,-t, and $,gain came the jury, 
to-wit: W. W. Alfriend, H. W. Chapm~n, Wm. R Dawley, 
E. B. Dar~en, R. B. Epps, W. J. Etherid_te, E. J .. Germelman, 
A. LeB. Ribble, Herman A. Warren, L. fl· Harris, C .. m. Ru-
dolphi, and R. 0. l\{axwell, and having }i.eard additional evi-
dence at :five-forty o'clock P. M., were j adjourned for sup-
per until seven-thirty o'clock P. M., in the custody of T. E. 
Leesnitzer, Deputy City Sergeant, who I was sworn to keep 
the said jury together, and not let them talk to anyone about 
the said case, nor permit anyone but t}emselves to discuss 
the said c~se. with them, and at. seven-thir yo 'clock P:· M., pur-
suant "to adJournment the said defenda t was agam led to 
the bar in the custody of the Jail or of t;· s Court, and again 
came the jury, to-wit: vV. W. Alfrien , H. W. Chapman, 
Wm. B. Dawley, E. B. Darden, R. B. Ep s, vV. J. Etheridg·e, 
E. J. Germelman, A. LeB. Ribble, Her an, A.~ Warren, L. 
H. Harris, C. E. Rudolphi, and R. O. axwell, and having 
heard the evidence at ten o'clock P. l\L, ere adjourned until 
tomorrow morning at nine o'clock A. l\ ., in the custody of 
T. E. Leesnitzer, Deputy .City Sergeant who was sworn to 
ke~p the said jury together and not let hem talk to anyone 
about the said case, nor permit anyone b t themselves to di.s-
cuss the said case with them. 1· · 
I 
And---the prisoner was temanded to jail. 
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And afterwards: In said Court 011 the 1st day of July, 
1938. 
page 21 ~ J. C. Abdell, ,vho stands indicted for Murder, 
was this day again led to the bar in the custody of 
the J ailor of this Court, and pursuant to adjournment again 
came the jury, to-wit: 1N. "\V. Alfriend, I-L ·w. Chapman, 
·wm. B. Dawley, E. B. Darden, R. B. Epps, W. J. Etheridge, 
E. J. Germelman, A. LeB. Ribble, Herman A. "\Varren, L. H. 
Harris, C. E. Rudolphi, and R. 0. Maxwell, who were here-
tofore sworn the truth of and upon the premises to speak, 
and having heard the evidence and part of the argument of 
counsel, at one-forty-five o'clock P. M., ·were adjourned -for 
lunch until two-forty-five o'clock P. M., in the custody of T. 
E. Leesnitzer, Deputy City Sergeant, who was sworn to keep 
the said jury together and nqt let them talk to anyone about 
the said case, nor permit anyone but themselves to discuss 
the said case with them, and at two-forty-five o'clock P. M., 
pursuant to adjournment the said defendant was again fod 
to the bar in the custody of the jailor of this Court, and again 
came the jury, to-wit: W. \¥. Alfriend, H. "'\Y. Chapman, 
Wm. B. Dawley, E. B. Darden, R. B. Epps, W: .T. Etheridge, 
E. J. Germelma.n, A. LeB. Hibble, Herman A. Warren, L. H. 
Harris, C. E. Ruclolphi and R. 0. Maxwell, and having fully 
heard the evidence and argument of counsel, returned a ver-
dict in the following words: "We the jury find the accused 
guilty of Murder in the First Degree as charged in the in-
dictment and fix his punishment at Death.'' '11hereupon the 
said defendant, by counsel, moved the Court to poll 1he ver-
dict of the jury and the jurors each upon being polled by 
the Clerk replied that it was their verdict. Thereupon the 
said defendant, by counsel, moved the Court to set aside the 
verdict of the jury and grant him a new trial on the grounds 
that the said verdict is contrary to the law and the 
page 22 ~ evidence, the further hearing of which motion is 
continued until the 5th day of July, 1938, at ten 
o'clock A. M. 
And the prisoner was remanded to jail. 
And afterwards: In said Court on the 5th day. of July, 
1938. · 
J. C. Abdell, who stands convicted of Murder, was this 
day again led to the bar in the custody of the J ailor of this 
Court, and also came the attorney for the Commonwealth, 
and thereupon on motion .of the· defendant, by counsel, it is 
ordered that the motion for a new trial heretofore made on 
the 1st day of July, 1938, and returnable to this day be fur-
,T. C. A.bdell v. Commonwealth jf Virginia. 
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ther continued for hearing to the 2nd day of .August, 1938, at 
ten o'clock A. M. ! 
And the prisoner was· remanded to j,i.l. 
I 
And afterwards: In said Court on the 2nd day of Au-
gust, 1938. 
..I 
J. 0. AbdelJ, who stands convicted of: Murder in the first 
degree, was this day ag·ain led to the bar in the custody of 
the J ailor of this Oonrt, and also came the attorney for the 
Commonwealth, and the motion for a new trial heretofore 
made on the 1st day of July, 1938, havihg been fully heard 
by the Court, is continued until the 15th day of August, 1938 . 
. A.nd the prisoner was remanded to jap. 
page 23 ~ And afterwards : In said Oqurt on the 15th day 
of August, 1938. i 
J. C. Abdell, who stands convicted of !l\forder in the first 
degTee, ,vas this day again led to the b~r in the custody of 
the Jailor of this Court, and also came 1he attorney for the 
Commonwealth, and the motion for a Ilew trial heretofore 
returnable to this day is continued until the 18th day of Au-
gust, 1938, at ten o'clock A. M:. : 
I 
And the prisoner was remanded to jaf"l. 
Aud afterwards: In said Court, on t e 18th day of Au-
gust, 1938. 
J. 0. Abdell, who stands convicted of !Murder in the first 
degree, was this day again led to the b~r in the custody of 
the J ailor of this Court, and also came · e attorney for the 
Commonwealth, and thereupon the said cf endant in person 
and by counsel, who on the 2nd day of ugust, 1938, orally 
moved the Court for a new trial on the g ~ounds of after-dis-
covered evidence and on the 12th day of August, 1938. filed 
his notice to the Attorney for the Com · on wealth for said 
motion, together with an affidavit, whi h are accordingly 
filed, and thereupon the attorney for he Commonwealth 
asked leave of Court to file counter-affi avits and exhibits, 
and leave being granted the same are qrdered filed. This 
or<ler should have been entered on the .12th day of August, 
1938, it is ordered entered n'ltnc pro t-und 
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The following is the motion, affidavit and counter-affida-
vits referred to in the foregoing order. 
page 24 ~ Virginia: 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
J. C. Abdell. 
Notice that motion for new trial on ground of after-dis-
covered evidence will be made. ' 
To the Honorable John M. Arnold, Commonwealth's Attor-
ney of the City of Norfolk. 
- Take notice: That I shall, on the second day of Aug·ust, 
1938, at 10 :00 o'clock A. M., or as soon thereafter as counsel 
may be heard, move the Corporation Court of the City of 
Norfolk, in the Court Room thereof, to grant a new trial in 
the cause in which the Commonwealth is the plaintiff and I 
am the defendant, and in which cause a verdict was rencler-ed 
by the said Court in favor of the Commonwealth on the 1st 
day of July, 1938, finding me guilty of murder in the first 
degree and fixing my punishment at death, on the grounds 
of after-discqvered evidence, which evidence has been dis-
covered since the trial, is material and such as on another 
trial ought to produce opposite results on the merits, is not 
merely cumulative, corr9borative, or collateral, and is evi-
dence that could not have been discovered before the trial 
by the use of due diligence. An affidavit showing this evi-
denc is attached hereto as a part of this notice. 
Dated this 2nd day of August, 1938. 
J. C.ABDELL 
J.C. ABDELL 
By ARCHIE PAGE and 
W. H. VENABLE, 
· Couns~. 
page 25 r Subscribed and sworn to before me by J.C. Ab-
dell this 12th day August, 1938. 
- ETHEL W. ZABAWA, 
Notary Public. 
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State of Virginia, I I 
City of .Norfolk, to-wit: 
i 
I, Janyce Mattox, residing at 1307 tafayette Boulevard, 
Norfolk, Virginia, do make the followi*g affidavit: 
I 
That on the 11th day of May, 1938, which was a Wednes-
day, at about 9 :30 A. M., I saw Mr. Abdell, who resided at 
1318 Lafayette Blvd., Norfolk, Virginia, which is directly 
..icross the street from my home, leaye hi$ home. His gestures 
indicated to me that he was putting on: his coat, and I saw 
him p:ut on his hat. My mother and r were very much in-
terested in the fac_t that Mr. Abdell was repairing his home 
and we were in hopes that he would paint the same and make 
it more attractive. He came down the steps and started 
walking in the direction of the Twentyrsixth Street Bridge. 
I left the window at this time and did 11-ot notice whether he 
got in his automobile. At about 10 :00 o'clock, I sat down at 
the window and saw an old man, whom iJ recognized from the 
picture in the paper as l\fr. Miller, go ~o the front door of 
the Abdell Home. He either knocked qn the door, or rang 
the bell, and my impression is that he di~ both, and I saw him 
remove his hat and get close to the door i as if trying to listen 
to something someone inside was saying~ and then I saw him 
shake his head, replace his hat on his lead and come clown 
the steps. I thought that he was possible a beggar and told 
my mother that if he came ~ver to my house he 
pag·e 26 ~ would receive the same recep~ion he had received 
at the Abdell home. Mr. iiller 's conduct con-
vinced me th. at when he removed his h t, he was talking to 
someone inside the house. 
At about 1 :30 on that day, I saw a blu, car which appeared 
to be in bad condition, with a very much r· orn paint job stand-
ing in front of the house. . 
I , 
JANYfCE MATTOX. 
Subscribed and sworn to before me t is 5th day of ~uly, 
1938. 
NELLIE WEA VER JABLONSKI, 
Notary Public. 
Commissioned s Nellie E. Weaver. 
My commission expires May 17th, 1941. 
- I 
!. 
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Virginia: 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
J. C. Abdell. 
r.rhis day persona1ly appeared before me, a Justice of 
Peace, in and for the City of Norfolk, State of Virginia, J\frs. 
H. A. Shannon, who being by me first duly sworn says the 
day that Mrs. Abdell was found dead I "'"as standing· on Royal 
Terrace near Lafayette Boulevard, beside the Abdell home, 
between 5 :00 and 6 :00 P. M. talking to my daughter Alice, 
my sister Mrs. ::McCarthy, :Mrs. :Mattox and her daughter 
Janyce. "\Ve were talking about the death of Mrs. Abdell and· 
Janyce Mattox said, ''It is too bad someone around here 
didn't know something ahoi1t it. My mother and I were in 
the back part of the house all day". 
page 27 ~ MRS. II. A. SHANNON, 
1518 Royal Terrace. 
Subscribed and sworn to before me this 10th day of Au-
gust, 1938. 
LEE PARKS, 
Justice of Peace. (Seal) 
Virginia: 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
J. C. Abdell. 
This day personally appeared before me, a Justice of 
Peace, in and for the City of Norfolk, State of Virginia, Alice 
Shannon, who being by me first duly sworn, says I went out 
to the corner of Royal Terrace and Lafavette Boulevard at 
about 5 :30 P. l\L on~ the day l\frs. Abdell was found dead to 
call my mother to supper. Standing talking with motlier 
were l\fiss Janyce Mattox and Mrs. Mattox and I stood tl1ere 
and talked with them for a while and Miss Janyce Mattox 
asked who I was. Miss .Janyce Mattox asked me if I saw 
anybody over there and I told her no, I was in school all day. 
She said, '' :Mother and I g·enerally stay in the front part of 
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the house all the time but it just happe~ed that we w:ere in 
the back of the house all day long''. Slie said she certainly 
did wish someone had seen something koing on over there 
to save that woman. Miss Janyce Mattox further told me 
tha.t she did not know either Mr. or Mrt Abdell. 
! 
ALICt SHANNON, 
15]8 Rovall Terrace. 
I " 
I 
page 28 ~ Subscribed and sworn to b,efore me this 10th 
day of August, 1938. 
LEE PARKS, 
Justicei of Peace. (Seal) · 
Virginia: 
In the Corporation Court of the C~ty of N orf o1k. 
! 





This day personally appeared before ke, Chas. H. Addi-
son, Justice of the Peace, in and for tlie City of Norfolk, 
State of Virginia, Leon Nowitzky, who be1ng by me first duly 
sworn says my name is Leon Nowitzky. JI live at 342 Ham-
ilton Avenue. My occupation is Police Detective, City of 
Norfolk. That on the morning that lVI 1SS Janyce Mattox' 
statement, an af.fidavit stating that sheJ while standing on 
her porch, saw a man on the front porch of the Abdell resi-
dence, and that the door to the said pore was cracked open, 
appeared in the local newspaper July 7th; 1938. I proceeded 
to the home of Miss Mattox, 1307 Lafaydtte Boulevard, and 
l1ad Mr. Sam Fox make photographs of th' .. A.bdell home ffom 
the porch of Miss Mattox' borne, where ·he stated she was 
standing when she saw the man on the A · dell porch and the 
fication Nos. 240 and 241, and by name w·th that of Mr. Sam 
Fox is written thereon. I, with Mr. O'H ra, a Professor at 
l\faury High School, went on the Abel ell, front porch while 
Mr. Hugh Gordon, of the Cornmonwealt 's Attorney's of-
fice, and ]\fr. Sam Fox, Police Photogra her, stayed on the 
Mattox porch, where Miss M~.ttox said she was 
page 29 ~ standing as afore said. I ope*ed and close~ the 
screen door on the Abdell fron} porch three tJ.mes, 
slamming the screen door hard enough so 
1
, hat the slam could 
! 
~ .... 
94 Supreme Court of Appeals of Virginia 
be heard on the Mattox porch. On my return to the Mattox 
porch Miss Mattox stated that she could not see either Mr. 
0 'Hara or myself from her porch, while we were at the door 
on the Abdell front porch. I then went back to the Abdell 
home because :Miss Mattox made the statement that the hedge 
had grown up some, aucl with the assistance of some small 
boys had them pull the hedge down even with the porch rail 
and I still could not be seen standing· on the A.bdell porch. 
I further state that on the day the body of Mrs. Abdell was 
found I interviewed Miss Janyce Mattox and her mother on 
Royal Terrace, beside the Ahdell Home,. in the pre·sence of 
several ladies, and that Miss Janyce Mattox informed me • 
that she was sorry she could,not help me because she was in 
the back of her home on that day and that she did not sec 
anyone near the Abdell home, that usually she and her mother 
were on the front but on this day they were in the rear of 
their home. I reminded Miss Mattox of interviewing her in 
the presence of Mr. Gordon and Mr. Fox and she said, yes, 
I remember now. ]from the northeast corner of the Mattox 
porch to the southwest corner of the A.bdell porch is 210 feet, 
in a diagonal direction and the Abdell door referred to opens 
from the opposite side from the Mattox house so that you 
cannot see in the door at all, unless it is wide open, and can-
not distinguish whether it is cracked open or not and this is 
true even if there was no obstructing trees and shrubs. 
LEON NOWITZKY. 
Subscribed and sworn to before me this 10 day of August, 
1938. 
page 30 r 
Virginia: 
CHAS. H. ADDISON, 
Justice of the Peace. 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
J. C. Abdell. 
This day personally appeared before me, A. S. Floyd, a 
Notary Public, in and for the City of Norfolk, State of Vir-
ginia, Mr. Sam Fox, who being by me first duly sworn says 
my name is Sam Fox. I live at -632 W. Olney Road and am 
employed :by the 'City of Norfolk as Police Photographer. 
I 
I 
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Two photographs made from the porch ;of the :Mattox· home, 
1307 Lafayette Boul~vard, picture No. J240 is a ':iew taken 
from the doorway of the Mattox; horn~ where Miss Janyce 
Mattox told me she had stood when she saw whatever she 
claims to have seen. The photogTaph ~s made showing the 
lattice work on the right and the pillar ~o the porch leading 
to the second floor on the left. The Abd,:011 home in this pho-
tograph is absolutely impossible to be seen as this photograph 
shows. Picture No. 241 shows a view I taken directly from 
the porch of the Mattox home looking- dii1ectly toward the Ab-
dell home with Miss Mattox standing r:ight beside me stat-
ing exactly where she stood at certain times while looking at 
the Abdell home. In this view, the same as in 240, it is im-
possible to see the Abdell home. I was with Detective No-
witzky and l\Ir. H. L. Gordon and when Mr. Nowitzky 
and Professor O'Hara made their expeflition on the Abdell 
porch I could hear the slamming of the front 
page 31 ~ screen door but could not see any movements of 
anyone thereon. The pictm~es ref erred to are 
numbered as stated above and are signep by Leon N owitzky 
and myself for identification. 
SAM FOX. 
Subscribed and sworn to before me tfis 10th day of Au-
gust, 1938. , 
t. S. FLOYD, (Seal) Notary Public. 
i 
I 




In the Corporation Court of the dity of Norfolk. 
Commonwealth of Virginia 
v. 
,J. C. Abdell. 
This day personally appeared befor me, a Justice of 
Peace, in and for the City of N orfolkl State of Virginia, 
Lawrence Williams, who being· by me first duly sworn says 
my name is Lawrence "\Villiams. I live af 819 Church Street; . , 
I am fol'ty-five years of age and do la~dscape work for a 
living·. I know Miss Janyce Mattox andlher Mother and ~is-
ter who live at 1307 Lafayette Boulevard. I have been domg 
landscape work, tending- the yards, for 1hractically all of the 




~·:·· .. , 
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down Lafayette Boulevard, on the opposite side of the street 
from where Miss Mattox lives. 
On the ·wednesday after :Mr. Abdell was sentenced to the 
electric chair, I was working for Miss J ancye Mattox, who 
hired me to cut the grass and wash the car. I charged sev-
enty-five cents' to cut the grass, and fifty cents to . 
page 32 ~ wash the car. While I was cutting the grass in 
· the back yard, Miss Janyce Mattox spoke to me 
about burning the trash in the back yard and then she started 
talking about Mr . .A bdell. She, Miss Mattox, said that she 
didn't think it was right for him to be sentenced to the elec-
tric chair, and she wanted me to say that I saw Mr. Abdell 
after that the witnesses that ,vas against him saw him there. 
She asked me to say that I saw him on his porch and around 
his yard. She said that they was meddlin' and she said that 
she didn't believe that he killed her and wanted me to say. 
that when I saw him it ,vas around ten o'clock, and she said 
that she would do all that she could to save him. 
I told her that I didn't see him and that all I could say on 
the witness stand, or anywhere else was that he was a mean 
man. She then went in the house, and slammed the door 
and wouldn't pay me for washing the car. 
LAWRENCE WILLIAMS. 





Justice of the Peace. 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
t; • 
.T. C. Abdell. 
This day personally appeared before me, a Justice of 
Peace, in and for the City of Norfolk, State of Vir-
·. page 33 ~ ginia, Mrs. L. E. Buchanan, who being by me first 
· duly sworn says my name is Mrs. L. E. Buchanan. 
I live at No. 1311 Lafayette Blvd., almost opposite the home 
of · J. C. Abdell and next. door to Miss Janyce Mattox. I 
talked with Janyce Mattox and her mother on the day Mrs. 
Abdell 's body was found and practically every day there-
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after. We discussed her death and hJw it happened. A.t 
no time did she ever say that ·she .saw ~nyone at the Abdell 
home on the day of Mrs. Abdell 's death. My house is be-
. tween forty and fifty feet nearer to th,~ front door of the 
Abdell home than the Mattox home. Frbm the extreme east 
end of my front poreh which is seventyj to seventy-five feet 
nearer and more directly opposite the fitont door of the Ab-
dell home I cannot tell whether or not t~e door of the Abaen 
home is cracked open or closed shut. If rthere were no hedge 
there and from a test with the hedging Illoved I could barely 
see the top of the head of a man six feet ;two inches tall. 
MRS. L. 1TI- BUCHANAN. 
Subscribed and sworn to before me this 10th. day of Au-




J"ustice of Peace. 
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I 
In the Corporation Court of the City of Norfolk. 
i 
: 
Commonwealth of Virginia 
v. 
J. C. Abclell. 
This day personally appeared beforJ me, a Justice of 
Peace, in and for the City o~ Norfolk, State of 
pag·e 34 ~ Virginia, M1·s. E. W. Allen, w~o being by me first 
duly sworn says my name is )Irs. E. W. Allen. I 
live at No. 1311 Lafayette Blvd., almosl opposite the home 
of J. C. .Abdell and next door to Miss Janyce Matto:X. I 
talked with Janyce Mattox and her mot er on the next day 
after Mrs. Abdell 's body was found and ~ractically every day 
thereafter. We discussed her death ana how it happened. 
At no time did she ever say that she saw I nyone at the Abdell 
home on the day of Mrs. Abdell's deat . My house is be-· 
twee:n forty and fifty feet nearer to the f .ont door of the Ab-
dell home that the Mattox home. From e extreme east end 
of my front porch which is seventy to se nty-iive nearer and 
more directlv opposite the front door f the .Abdell home 
I cannot tel( whether or not the door of the .Abdell home is 
cracked open or closed shut. After M!r. .Abdell was tried 
and found guilty and his punishment fixe at death Mrs. Mat-
tox the mother· of Janyce :Mattox said t at she was opposed 
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to Capital Punishment and that she hoped some testimony 
or witness would come out to save him from the Chair. I saw 
some boys at the Ab<lell home and went over to the Mattox' 
home to ask them to call for the Police, we have no telephone. 
We tried to sec what the boys were doing around the house 
from their porch and coulcln 't see anything. I told them 
we can't see anything from your porch come over to my 
porch and maybe we can see from there. Th,~y came over 
and we went to the extreme east end of my porch and we 
couldn't see what the boys were doing even from my porch. 
We couldn't see a thing of their movements or whereabouts 
from either porch. 
:MRS. E. ·w. ALLEN. 
pag·e 35 ~ Subscrihed and sworn to before me this 10th 
day of Augsut, 1938. 
LEE PARKS, 
(Seal) Justice of Peace. 
And afterwards: In said Court on the 18th day of August, 
1938. 
J. C. Abdell, who stands convicted by a jury of his peers 
of Murder in the first degTce, ,vas this day again led to the 
bar in the custody of the J ailor of this Court, and also came 
the attorney for the Commonwealth, and the motion for a 
new trial, made orally on the 2nd day of August, 1938, and 
filed in writing· on the 12th day of August, 1938, on the ground 
of after-discovered evidence, having been fully heard and 
considered by the Court, is overruled, and to the action of 
the Court, the defendant, by counsel, duly excepted, and the 
motion for a new trial on the ground that the said verdict 
of the jury was contrary to the law and the evidence having1 
now been fully heard and considered by the Court, is over-
ruled, for reasons stated in writing and filed with the papers 
of this case and hereby made by reference a part of this or-
der, and to the ovennling of the motion for a new trial, the 
defendant, by counsel, duly excepted. . ·whereupon it being 
demanded of him, if anything· for himself he had or knew to 
say, why the Court should not here and now proceed to pro-
nounce judgment against him according to law, and nothing 
being offered or alleged in. delay of judgment, it is, there-
fore, considered by the ·Court that the. said J. C. Abdell, be 
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Penitentiary, or some assistant ;or assistants, desig-
page 36 r nated by him, shall execute this judgment upon 
him, the said J. 0. Abdell, by i electrocution, until 
he is dead within the confines of the Peniteµtiary of this State, 
according to law. Thereupon the said defendant, by counsel, 
moved the Court for time in which to alpply for a writ of 
error to the foregoing· judgment, which ~ot.ion was duly sus-
tained by the Court and the execution of thh, sentence is fixed 
for Friday the 18th day of November, h1 the year 1938, be-
tween the hours of six o'clock A. :M. and six o'clock P. M. 
And the prisoner was remanded to jaiil. 
The following is the writing referred to in the foregoing 
order; · 
i 
(THE JUDGE'S OPINION.) 
page 37 ~ Oonunomveal th of Virginia 
V. 
J. C. Abdell. 
There are two motions for a new tria~ before the court; 
one made July 1, HJ38, when the verdicf of guilty was re-
turned, for alleged errors c.ommjtted during the trial; and one 
made on August 2, U138, on the ground iof after-discovered 
evidence supported by an affidavit, to ,yhich the Common-
wealth has filed counter-affidavits tog·ether with exhibits of 
photographs. As to the latter motion I Iain of the opinion 
that defendant's affidavit does not come within the rules laid 
down in Paul-ey v. Cmn., 151 Va. 510, as tl~e evidence revealed 
by the affidavit could have been discover¢d during the trial, 
and is merely cumulative. 1 
There are ten errors alleged in the course of the trial, to-
wit: 
1. Failure of the court to require a definite bill of 
particulars ; 
2. Failure of the court to grant n con nuance; 
3. Error of the court in the acceptance of jurors; 
4. Failure of the court to require the C mmonwealth 's At-
torney to elect between charges made, a d to state a more 
specific charge ; I 
5. Error of the court in the admissio~ of testimony; 
6. A statement of the Commonwealth s Attorney in the 
course of the trial ; 
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page .38 ~ 7. Error of the court in granting and refusing 
instructions;· 
8. ] 1ailure of the court to strike out the evidence; · 
9. Error in ~ certain memorandum found· in the papers ; 
10. The evidence insufficient to establish the corpits delicti. 
Of these in order : 
1 and 2. No prejudice is shown in the actual trial by vir-
tue of these two alleged errors. In 8m,ith v. Com,., 155 Va. 
111, a conviction of murder in the first degree was reversed 
for failure to grant a continuance, but Holt, J., in delivering· 
the opinion of the court, said : 
- ".An alibi is relied upon. Smith claims th2 t at the time 
of the homicide he ,,ras at his old home in North Carolina, 
and that witnesses from that community, if present, would 
testify to that effect. If he was g·iven no real opportunity 
to secure this evidence, the constitutional guaranty which 
gives him the right to call for evidence in his favor went for 
naught, and was but a promise to the ear.'' 
The defendant was arrested on May 12, 1938, immediately 
employed counsel, waived preliminary examination, was in-
dicted on June 6, 1938, and brought to trial on June 29, 1938, 
having· secured a postponement from June 20th to ,June 28th 
and from June 28th to June 29th. 
In Th01npson v. Com,., 131 Va. 847, he court said: 
"Nor does it appear that the prisoner did not have a fair 
and impartial trial, that he did not have all persons present 
· as witnesses who knew anything that was favor-
page 39 ~ able to him, or that his counsel did not make as 
good defense for him as he could have done if his 
case had been continued.'' 
.As to the bill of particulars ouffice it to say that if the 
offense is clearly stated it is not necessary to set forth de-
tails to be shown by the evidence, Webster v. Co1n., 141 Va. 
589; H,zidgins v. Com,., 142 Va. 628, and Casper v. City of 
Danville, 160 Va. 929. In my opinion the bill of particulars 
clearly conformed to the ruling· of our Court of Appeals. 
3. Defendant's brief says: 
'' .After the jury was sworn on the voir dire defendant was 
J. C. Abdell v. Commonwealth . Virginia. _ 101 
unsatisfied with the ailswers of several I of the jurors on the 
question of whether the answers showed that their minds were 
unbiased, and moved the court to str~e these jurors t"rom . 
the panel. This motion was overruled :and exception taken. 
Defendant's counsel have not been abl~ to secure the names 
of these jurors, because they have no~ been able to get a 
stenographic report of the trial.'' j 
I 
Since the oral argument and the filingf of the brief in ques-
tion, a stenographic report of the trial has been filed. In 
it there appears the examination of one :juror, in which after 
numerous questions by the court and counsel for the defend-
ant, the following question and answer! appear: 
'' Can you go into this jury box wit4 an open mind and 
.wait until all the evidence is introduceµ before reaching a 
conclusion in this case f ! 
A. I think so ; yes, sir. i 
In my opinion the juror was qualifiJd. · 





·When the jury was sworn to try the ~ase the defendant's 
attorneys moved the court 1k> require the Com-
page 40 ~ monwcalth to elect and clear~y state the specific 
charge against the defendant $,nd to clarify at this 
time the ambig11ous bill of particulars "thich had been filed 
and excepted to, but the court overruled 1his motion, to which 
exception was taken.'' \ 
I 
I see no error in the court's ruling. 1Furtbermorc at the 
conclusion of the testimony the ·Commonwealth Attorney 
made the following statement in the record: 
I 
"I say, Your Honor, that the evidence o~ the Commonwealth 
disclosed the fact that the actual death Jas produced hy car-
bon monoxide poison. The Commonw~alth was bound by 
that evidence, but didn't preclude from its case the fact that 
the beating contributed to said death." (Record, page 365.) 
5. Under this assignment it is urged that the court im-
properly rejected the._ testimony of three! witnesses that they 
could smell gas on the back porch, in malq.ng certain gas tests 
that were admitted in evidencer (Record, pages 198-200-203-
205.) I thought at the time of the trial and still think that 
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it did not appear that the tests in question were sufficiently 
similar to conditions existing on the day of Mrs. Abdell 's 
- death to make this evidence admissible, and that the evidence 
,vas too remote in probative value to be admitted. 
6. In the cross examination of the defendant the Com-
monwealth Attorney asked the following question: (Record, 
page 278.) 
'' I have not said anything about the diary. I asked if you 
made any records. Mr. Abdell I am asking you this because 
you said the paperhanger didn't kuow whether you finished 
the work or not. He said he knew the work was not finished; 
that he went back to finish it. Don't you know that he is as 
irresponsible as he could be in ,vha t he does say!'' 
page 41 ~ The defendant asked for a mistrial for this ques-· · 
tion. After argument out of the hearing of the 
jury the court made the following ruling: 
'' Gentlemen of the jury the court has determined the ques-
tion is improper because it contains an implication. The 
Commonwealth Attomey may test the knowledge of this wit-
ness or any other witness as to the reliability of any other 
party whose testimony is material to the cause, but he should 
not contain any reflection on the witness, and the court there-
fore strikes, the evidence out, eliminating· that question from 
the record.'' 
It is debatable whether the question as asked is improper, 
but certainly the court's ruling on it removes any possible 
error. Taylor v. Com., 122 Va. 886. 
7. I think the jury was fully and fairly instructed. The 
refused inst.ructions in my opinion come within the condemna-
tion of the lang1iage of Holt, J., in Paitley v. Coni., 151 Va. 
510, in that those instructions called attention to particular 
matters in evidence more properly the subject of argument 
than of instructions. 
8. The failure of the court to strike the evidence will be 
considered under the sufficiency of the evidence. 
9. Defendant sets forth that a memorandum in the hand-
writing of the Commonwealth Attorney on a. piece of scratch 
paper was found in the papers, reading as follows: 
Consumption 120 feet per hr. he shows-Gas qsed 4% 
hours, or to 12 ),f to turn it on at 9 would be 3 hrs. or 360 
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period of 1 year-a difference of about a little less than 1 ft. a 
day allowance for error of meter or calculation. 
and states, 
page 42 r '' This writing evidently wqnt to the jury with 
the instructions and exhibitsJ otherwise it would 
not be in the folder containing· the papers. * * * Whether it 
went to the jury by accident or not is intmaterial, for it con-
tained figures which the court ref used to allow the jury to 
take down for themselves during Mr. Vfnable 's argument.'' 
I have no way of knowing whether this paper went to the. 
jury or not, but impropriety must be maµe .to appear, it can-
not be presumed. The court refused to permit counsel for 
defendant to present pencils to the jury during· his argu-
ment, with the request that they follow f1is calculations, and 
this court will always refuse to JJermit counsel in argument 
to request. any response from the juryJ whether by words, 
gestures or figures. : 
10. Assignments 8 and 10 will be cons~dered together. No-
where in the briefs O-¥ in the oral argument is it specifically 
stated that the evidence is insufficient toJ sustain tbe verdict, 
yet these two assignments impliedly raise that question. 
This is a case of circumstantial evidencfe, in which of course 
there are two vital factors, namely, p oof of the circum-
stances from inferences are drawn, an~ the drawing of in-
fe.rences therefrom according to reason and the common ex-
perience of mankind. All questions of ponflict in the testi-
mony, and of the credibility of witnesse~ are settled by the 
verdict of the jury, so the only duty of th~ court is to see that 
there is sufficient evidence to justify that verdict. 
An analysis of numerous circumstantial evidence cases 
sl1ows that there are four factors necess!ary to be proved to 
justify a verdict of guilty; I 
i 
page 43 ~ 1. Circumstances pointing to 'the defendant as the 
guilty party ; 
2. Circumstances showing opportunit of the defendant 
to commit the crime ; 
3. Circumstances showing motive of c1efendant to commit 
the crime; 
4. Circumstances inconsistent with 11i innocence, 'u.c:u.ally 
. conduct or statements showing a conscibusness of guilt. 
The evidence in this case classified under the foregoing 
heads is briefly as follows: 
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1. The body of Mrs. Abdell badly bruised and beaten was 
found in the gas-filled tig·htly closed kitchen of her residence, 
1318 Lafayette Boulevard in the City of Norfolk on May 11, 
1938, about 4 :30 p. m. One blanket covered the body with 
the exception of the head and feet, and one blanket was tucked 
into the flanges over the gas jets of the stove and bung· down 
tent like in front of the body which was facing the stove and 
some 18 inches distant therefrom. There was a stream of 
blood from underneath her nose extending some 10 or 12 
feet to a pantry door, thoug·h there ,vas no blood on the blank-
ets or on her clothes. In the opinion of medical experts she 
had received blows sufficient. to produce unconsciousness, and 
she died of carbon monoxide poisoning from inhaling the gas 
escaping from the six open jets of the stove. 
The defendant had made threats against his wife, 
page 44 ~ and on Tuesday the day before her death she twice 
took to the chief administrative officer of the Do-
mestic Relations Court, two notes spoken of during the trial 
as "the suicide notes" which she had found in the residence 
(R., pages 95 & 220). The first time the officer, Mr. Swartz, 
made copies of the notes and gave them back to Mrs. Ab-' 
dell, and the second time he retained them. The defendant 
prior to his arrest admitted writing these notes, and on the 
trial went into an elaborate explanation of the reason, namely, 
for evidence in a contemplated divorce action. (R., page 330, 
et seq.) · 
On Sunday, May 8th, defendant at his residence told his 
son Robert he was going away and gave to his son Robert 
a sealed note with instructions to telegraph him if anything 
happened, if not to give the note back to him on his return. 
The boy hid the note in the pantry between some papers and 
subsequently gave it to the police. 
Defendant went to ""vVashington in his automobile early 
Tuesday morning, returned to Norfolk late that night, was 
seen at his residence about 9 :30 Wednesday morning, and 
went back to ""vVashington immediately thereafter. When in-
terrogated by the Coroner's Investigator prior to his arrest 
he stated that he left Norfolk Monday night, checked in the 
Harrington Hotel ( in Washington) at eleven o'clock Tues-
day and had not been back in .Norfolk until notified of his 
wife's death. (Record, page 67.) 
2. Circumstance showing opportunity of defendant to com-
mit the crime ; 
page 45 ~ Defendant went to his home shortly before 9 :00 
- a. m. on Wednesday when the two children had 
left for school, and when Mrs. Wright, tenant on the second 
floor who worked in a department store had gone to work, 
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and when his wife would normally be alone until afternoon, 
he admits he had a fight witb his· wife j at that time and in 
that fight received numerous scratches qn his chin and neck 
(Record, pa,qe 232-239}; he was seen corrling out of the house 
about 9 :30 a. m. apparently very nervdus, and excited and 
pale. (R., page 118.) I ,. 
Certainly the evidence shows opport*nity. -
3. Circumstances showing· motive to c~m1lllit the crime. 
Defendant was leading a double life J he maintained. his 
family at 1318 Lafayette BouleYard, haQ a room for himself 
there but was not living with his wife as husband and wife; 
he maintained a Tesidence at 200 West 35th Street where he 
lived with another woman as Mr. and Md. ·wmiams (R., page 
134); he had numerous quarrels with his :wife (H., page 315); 
·was in financial difficulties (R., pages 226 and 328) ; and had 
made threats against his wife (l-L, y:agej DS). 
In any trial under a not guilty plea wpere there has been 
no confession or admission of motive, motive is an inf er-
ence to be drawn from the circumstances. That the defend-
ant wished to be rid of his wife is an inf~rence the jury was 
justified in drawing. I 
4. Circumstances inconsistent with his inJiocence, 
page 46 ~ chiefly indicating- a consciousrfoss of guilt. 
Any effort at concealment I· is a circumstance 
from which a consciousness of guilt m~y be inf erred. De-
fendant g·ave to the Coroner's Investigator a false account 
of the scratches on his face and of his ~rip to Washington; 
(R., pages 63, 67); he asked Mrs. Faccp.ini Wednesday on 
the road to Washington not to tell anybody she had seen him 
(R., page 137); he asked Mrs. ·wmiams ]to say she put the 
scratches on his face (R., pages 126 & 319); on being told by 
the Washington Police Wednesday night I of the death of his 
wife he called his sister from a pay station, long distance 
telephone, and on his arrival in Norfolk 'o/ent straight to her 
house (R., page 317), wont from there to
1
his attorney's resi-
dence (R., page 318) and repeatedly declined to answer ques- . 
tions saying his lawyer had advised him 1ot to talk (R., page 
66); he gave a false account of his tri to Washington to 
the newspaper reporter (R., page 358) ; he professed gTeat 
shock over his wife's death and great a ection for his chil-
dren yet on his return from Washingto he did not go to 
his home, and did not seek out his childr n left alone facing 
a great tragedy, or make ally effort to see is wife's body (R., 
pag-e 244). 
Defendant contended before the jury that Mrs. Abdell had 
committed suicide. The jury found agai!nst this contention, 
and the only questfon again is wliether tere is evidence !_o 
I J 
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support that finding. The son Robert testified that when he 
left for school on vVeclnesday morning about 8 :15 his mother 
was well and happy (R., page 90); the son Clifton,. 
page 47 ~ that she was in good spirits (R., page H5); and 
that when his mother discovered '' the suicide 
, notes" she had him pnt an extra lock on her door; Mrs. 
Wright, that she was the same as she always was (R., page 
45); Officer Shannon that there was a small stream of blood 
on the floor and not on the deceased 's clothes or the blankets 
covering her body. These are circumstances negativing sui-
cide. 
Defendant's brief suggests that Mrs. Abdell after the fight 
with her husband was left in an unhappy state of mind and 
became despondent and might have turned on the gas. Un-
fortunately for this contention the defendant himself has 
given a different but definite motive, revenge. As the de-
fendant retreated from his wife's attack with a butcher knife 
he testified that she said "All right, damn your soul, I have 
got you where I want you and you will go to the penitentiary 
for this" (R., page 238). 
Much is made in the arg·ument of the position of the de-
ceased 's arm and of the gas experiment. These are matters 
of evidence which the jury's verdict has settled. 
Defendant's brief cites as its leading case for a new trial, 
Bonners Case, 141 Va. 395. A reading of the entire case 
shows that it does not sustain the position of the defendant. 
The accused Emma Bonner was convicted of murder in the 
first degTee by burning the dwelling-house of Rosa Bonner 
and burning· Rosa Bonner to death. The circumstance 
showing motive was insurance on the life of the de-
ceased payable to the accused in the amount of 
page 48 ~ $250.00, and procured on application of the ac-
cused; circumstances showing opportunity were as 
follows; deceased lived alone in the small dwelling-house in 
which she was burned situated in Prince George County about 
one and one-half miles from New Bohemia, accused and one 
James Wingfield were driven on the afternoon of the fire 
from Petersburg to New Bohemia, they were seen shortly 
after they dismissed the automobile at New Bohemia, walk-
ing along a road going in the direction of this dwelling-house, 
carrying nothing, shortly after the house was discovered to 
be on fire, they were seen coming from the direction of the 
dwelling at a point about one-half mile therefrom, carrying 
a satchel; and the only circumstance showing consciousness 
of guilt was that they were seen at the last mentioned time 
to duck out a pretty good ways out of the light of the pass-
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conviction was sustained by the Court ~f Appeals, and this 
case seems to me ample authority to sustain the verdict in 
the instant case. I 
Both motions are overruled. f 
page 49 ~ And now in said Court on the 30th day of Sep-
tember, 1938. · • 
Commonwealth of Virginia 
v. 
J. C. Abdell. 
This day again came the defendant, b~ counsel, and in the 
presence of the Commonwealth Attorney ~or the City of Nor-
folk, Virginia, presented to the Court two copies of the 
stenographic report of testimony, instruttions and other in-
cidents of the trial of this case on ~Tune :29th, 30th and ,July 
ls!, 19381 and moved the 9ourt to sig'n ~nd a~thenti~ate the 
said copies of stenograpluc report of th~ testimony, mstruc-
tions and other incidents of the trial hefoin, ·as provided in · 
Rule 24 of the Supreme Court of Appeals of Virginia, and it 
·appearing to the Court that the Commonwealth Attorney for 
the City of Norfolk, Virginia, has had due notice of this ap-
plication, and that said reports are pre~ented to ·the Court 
within sixty clays after the final juclgmerlt entered herein on 
the 18th of August, 1938, and the Judge df this Court having 
signed and authenticated said stenogr~p;11ic reports, it is 
ordered that the same be lodged with the I Clerk of this Court 
with the other papers in this case; and on motion of the de-
fendant, by counsel, it is ordered that the ori6>inal exhibits 
filed in the evidence at the trial of this case shall be certified 
by the Clerk of this Court with the Tran~cript of the Record 
in this case, and shall be considered as attached thereto and 
made a part thereof. The original exhibits herein 
pag·e 50 ~ referred to consist of Commonwealth exhibits 1, 
· 2, 3 (photographs), Commonwealth exhibits 4, 
5, and 6 (notes), Commonwealth exhibit! 7 (hat), Common-
wealth exhibit 8 (handkerchief), and cl~fendant 's exl1ibits 
1 and 2 (photographs), defendant's exhi it 3 (bills), defend-
ant's exhibit 4 (gas statement), and C mmonwealth 's ex-
hibits and defendant's exhibits 7, 8, 9, 1 , 11, 12, l3, and 14 
(photographs), and Commonwealth's exl 'ibits Nos. 240· and 
241 (photographs), filed with counter-af davits on the mo-
tion for new trial on the ground of after- . iscovered evidence, 
all of which said exhibits have been duly authenticated by 
having been sig11ed by the Judge of this Court, either on the 
physical exhibit or upon a tag affixed threto. It is ordered 
I 
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that the original exhibits referred to which have. been duly 
authenticated, be transmitted by the -Clerk of this Court to 
the Clerk of the Supreme Court of Appeals of Virginia as 
a part of the Record in this case. 
The following is the stenographic report of testimony, in-
structions and other incidents of the trial: 
page 52-53 ~ Index. 
pag·e 53 ~ Virginia, 
In the Corporation Court of the City of Norfolk.. 
Commonwealth 
v . 
. J. C. Abdell. 
RECORD. 
Stenographic report of all the testimony, top·cather with all 
the motions, objections and exceptions on the part of the re-
spective parties, the action of the Court in respect thereto, 
all the instructions offered, amended, granted and refused, 
and the objections and exceptions thereto, and all other in-
cidents of the trial of the case of Commonwealth v. J. C. Ab-
dell, tried in the Corporation Court of the City of Norfolk, 
· June 29, 30, and July 1, 1938, before Hon. R. B. Spindle, 
Judg·e of Corporation Court of the City of Norfolk, and jury. 
Present: Messrs .. John M. Arnold and J. Hoge Tyler, III, 
Counsel for the Commonwealth. Messrs. W. H. Venable and 
Ivor A. Page, Jr., Counsel· for the defendant. 
Phlegar & Tilghman, 
Shorthand Reporters, 
Norfolk-Richmond, Va. 
page 54 ~ Mr. Venable: If Your Honor please, before we 
· call the jury in this case, we all understand that 
today has been set for the trial of Commonwealth against 
Abdell. I say to Your Honor that as the situation now pre-
sents itself to me, I don't believe that full justice can be done 
to the defense in this case i.f we are forced to proceed with 
the trial today. I \vish to say· to Your Honor that when this 
case was first tentatively arranged on the Commonwealth's 
docket for the 20th-probably the day of the indictment-
.'J. 
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Your Honor at my solicitation felt th~t if some more, con-
venient date could. be reached than thel 20th~ that would be 
agreeable to the Court. Your Honor then arranged that ·it 
would be set for either the 28th or the 2~th, and the 29th was 
finally fixed by the Court. I -said to Y oµr Honor on that oc-
casion that this month for ine was the: busiest that I have 
had in probably six months by reason i of the fact that the 
civil courts were about to have their vacations and that a 
large number of cases had been set alr~ady. But, I said to 
Your Honor that, as an officer of this :court and as a man 
who has probably asked for fewer con~inuances-
The Court : I expect we had better send the jury panel 
out and we can hear you at length. 
Note : The jurymen retire from the cburt room. 
. I 
Mr. Venable: I said, it was my record, in which I 
page 55 ~ take some pride, that in the forty-six years I have 
been practicing law I have I probably asked for 
fewer continuances than any lawyer at this bar. I said to your 
Honor on that occasion when I presented\ this question before 
that I would do my very best and give s*-ch time to this case 
as would be possible for me to give, antl prepare it, as far 
as I could, on this day for the triat I no{v say to your Honor 
that I have fulfilled that promise faithfullly to myself and to 
the ·Court. This is a criminal case and nbt a civil case where 
mere dollars a re involved. As the case frames itself, it is 
a case of first degree murder or nothing, as I see it. It is a case, 
from my investigation, that is based upon circumstantial 
evidence. It is a case involving the liv~s and. the relation-
ship of a man and his wife .. I realize tli.at evidence may be 
permissible, covering· quite a period in this unfortunate end, 
that would be proper testimony and wo{1ld have a very de-
cided bearing upon the real issue. It has been, therefore, 
necessary in the preparation of this casJ, and will be neces-
sary, that a gTeat many more circumstaices, which may be 
brought forward, may be thoroug·hly investig·ated and sifted 
and the truth found by the Commonwe Ith and by the de-
fense. When I said to yo"tu Honor wit some hope or rea-
sonable hope that I would be prepared t defend this man's 
case by today, I didn't realize-what I ay say now is not 
with any criticism, but, with showing to your 
page 56 ~ Honor how things have chan ed. I didn't know 
· that we had in this fast moving world so changed 
that there would be an attempt to concea~ the physical facts, 
su~h as writing, from counsel of the defense, because we 
could not change it by inspection. It wofd have to be given 
I 
I 
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to counsel at some time. Under the practice portaining to a 
few years ag:o; there was no question ever raised about coun-
sel for defense having the right to inspect things of that kind. 
I don't know if there have been a great many decisions be-
fore the Court because the question was rarely raised. I 
was met at the outset by the fact that the Commonwealth's 
Attorney, on a visit to· the house on the afternoon of this 
lady's death, carried away with him a diary in which I learned 
there was written down from day to day the incidents in 
this man's life covering a period of probably five years. No 
man can remember what he has written down from time to 
time so as to give his counser any definite information. 'While 
not now criticisi11g the Commonwealth's Attorney in obtain-
ing· it, I had no thought that after his investigation it would 
be shut off from me as counsel for defense. 
There were certain notes that were alleged to have been· 
written by the defendant which came into the hands of the 
police. I think there is no question that I have a right to in-
spect those. ·when I went to the Police Department for them, 
I was informed that it was not the policy of the 
page 57 ~ Police Department, or hasn't been in the past, to 
prevent counsel from seeing any physical evidence 
the police might have, but, under the· direction of the Com-
monwealth's Attorney, they were not permitted to show them. 
I came then to court. There may be, and is possibly, some 
question as to the authority of the ·Court to say what the 
Commonwealth's Attorney shall do with the affairs in his 
office. I then attempted a civil process that is now pending. 
The Civil Justice decided against the prisoner and his eoun-
sel, and an appeal from that decision is now pending, to be 
heard at the earliest moment, probably in the middle of July. 
I found in addition to this that when I came to interview 
people, whom I had every reason to believe had information 
concerning the details and concerning matters that may be 
material surrounding this sad affair, they had been advised 
to say nothing to counsel for the defense. I had an engage-
ment with one witness to go to the house with mo. She had 
lived in the house with the accused for several months before 
this death and could have shown me just ·what the condition 
was when she left. She first consented. When I went to see 
her-she was in a department store here-she said at the time, 
"I hate to go in that house again and I don't want to". I 
said, '' All right. "\Vould you mind telling me the details of 
what the situation was when you last saw Mrs. Abdell that 
morning- 'f" She said, "Not at all. I have told the 
page 58 ~ Commonwealth's Attorney; I will tell you. I ba.vc~ 
nothing to conceal. Then, she said, '' If you meet 
I 
I 
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me at the back door at half past five, wliich is the time I get 
off, I will be perfectly willing· to tell you anything that I 
know''. I was there probably thirty i:ninutes before half 
past five and I saw the Commonwealth rs Attorney and the 
store manager talking to the same lady. I walked up and 
said, "Mr. Arnold, I have an engageme~1t with this lady to 
talk to her when the store closes. I won't. keep her any longer 
than that". He turned to me and said,l "You won't talk to 
her if I can help it". The store manager and Mr. A.rno]d 
took this lady and carried her up the steps out of my sight 
to the second floor and stood there and ! talked to her a few 
minutes. The lady came down the· steps ;and said, "Mr. Ven-
able, I can't talk to you at all". I don't lmow what happened 
at the -head of the steps. Mr. Arnold tmined towards me and 
said, "I want to wam you that. this is a :state witness. Don't 
you bother her". I am not saying that in criticism of the 
Commonwealth's Attorney, but as an illustration of how an 
investigation of this kind, in the short time that I have had 
to investigate it, how I have been hampeired at eyery turn in 
getting information. I 
I will say to your Honor that througf anonymous phone 
calls, probably from friends, they have gjven me information 
and clues which, with a. reasonable time I to follow up, would 
be of such character, if they are true, that the 
page 59 ~ Commonwealth's Attorney wobld order a nol pros 
in this case. I ha ven.'t had the time. This is a 
poor man, comparatively so, and where a man's life has been 
entrusted in my hands, I believe that in the fulfillment of that 
trust I should sift out these things myfelf, ai1d determine 
whether or not they are real before I :prest:mt them to tl1e 
court and jury. There are many circuII¥5tances surrounding 
this case which, when united, may mean qne thing or another. 
I say to Your Honor, in the few days ] have had since the 
indictment and when I was confronted[ with these disad-
vantages, that I have not been able to sift them out. I have 
not been able to feel that in going in to the trial of this case 
at this moment that justice would be do*e, because, as I un-
derstand the law, a man indicted for crµme, that under· the 
rights of an American citizen as dist guished from the 
rights of a Rm~sian citizen, he is pres med to be innocent 
until all the evidence is in and the jury has passed upon it, 
and the Commonwealth's Attorney and 11 concerned in the 
administration of justice should feel an act in that spirit, 
as far as is humanly possible. 
A further illustration, Your Honor-I am not saying· this 
in critici'sm of the officer, or of any ofrcer, a witness who 
was on the stand-
' 
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The Court: ·what are you reading from? 
Mr. Venable: I want to give you a question and 
page 60 ~ answer from the Coroner's Inquest: · 
'' Question. As I understand, acting· under the Com-
monwealth's Attorney, you are instructed to give only 
a. pa.rt of the evidence that you know f" "Answer. That is 
right," said Mr. Nowitzky. "I am protecting the interest of 
the State the best I can, and I am not disclosing· certain evi-
dence that the State has unless being told to do so by the 
Commonwealth's Attorney.'' I am not criticising him if he 
thoug·ht it was proper. I am not criticising at this moment 
any instruction that may be given, but I am bringing this to 
your Honor's attention as a confirmation of what I sav to 
;,ou that in a case based on certain facts of evidence whollv 
~ircumstantial, there is no eyewitness. .. 
This is a horrible case. The newspapers have played it 
up to the full. It is their right. The public's mind in this 
community is so bitter against this man that hardly anyone 
is willing to come to our assistance ,vho might in the past 
know some circumstance. Here is a man who can do noth-
ing for himself, tied up in jail, who has employed counsel 
who feels that it is his duty to think out and determine a 
great number of circumstances, but hasn't had the time to 
do it. From the time this case was set I have been in corirt 
pretty near every other day this month. Some of the cases 
involved required much preparation. One case that I had, 
my client was in court under the Labor Relations 
page 61 ~ Act for five weeks, ending about two weeks ago. I 
will say to Your Honor that I have not, with the 
obstacles in my way, been able to carry out my statement to 
this court that I would do my best to get prepared by this 
date. I think, for instance, Your Honor may have been wrong 
about the diary, but, even today if you would say I have a 
right to inspect that if I wanted to, L could not go on with 
it in that situation. This man can't help himself and his 
counsel are not in a position to giye him full justice, and 
the Commonwealth has been somewhat to blame for it. What 
could it mean to the Commonwealth, the great State of Vir-
ginia, to the people of Virginia, whether or not this man is 
forced into a trial today or whether, say, the first week in 
September, or an earlier date1 Is it that the Common-
wealth's Attornev wishes to have the assistance of bitter sen- · 
timent scattered~ thro1.1ghout the town before it has time to 
cool down t Is that the illustration of justice that he should 
have the benefit of? A man should have a speedy trial and 
the constitution provides for it. A man in jail should have 
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a right to demand a speedy trial under pur constitution, but 
nowhere do I find anything about forci;ng a man into trial 
in an unreasonable time. It should be that this man should 
have a fair trial and a fair opportunity t<l investig:ate the hun-
dreds of circumstances that may be agafnst him, and not be 
forced into a trial before th~t time is up. 
page 62 ~ Mr. Arnold: I don't recaij anything new that 
counsel has said in this case! that the Court has 
not considered prior to this date. I f~el it is unnecessary 
for me to interpose any further the execution of this matter. So far as acting as Commonwealth's Attorney is concerned, 
those matters have been brought to the a~tention of the Court 
and I fully expect to try this case. I ha'fe done what I think 
is proper in this case, submitting to the :
1 
Court the questions 
as they have arisen, and Your Honor 4as passed on them. 
I leave the question this morning in the :hands of the Court. 
The Court: I think there has been. sufficient time for tbe 
preparatioi1 of this case, certainly frona the standpoint of 
legal rig·hts. The motion for. a continuance is 
page 63 ~ overruled. ! 
Mr. Venable: We except, I Your Honor. 
The Court: Note an exception, Mr. Stenographer. 
I 
Note: The prisoner was arraigned anp pied not gui]ty. 
Of the venire~en the following questior1 s were ~sked Jury-
man R. L. Gornto: 
By the Court: · j 
Q. Have you formed or expressed anf opinion as to the 
guilt or innocence of the accused Y 
A. I have expressed an opinion. i 
Q. Will you state your name, now? ! 
A. R. L. Gornto. 
Q. What is the basis of that. opinion Y 
A. Just what I read in the newspapers. 
Q. And you say it is a fixed opinion or a hypothetical opin-
ion? · I 
A. Just hypothetical. 
Q. Are you sensible to any bias or prer·. dice for or against 
the accused? . 
A. No, sir. 
Q. Could you g·ive him a fair and im artial trial accord-
ing to the law and evidence? ! 
A. Yes. 
114 Supreme Court of Appeals of Virginia 
Q. Have you any conscientious scruples against 
page 64 ~ the infliction of the death penalty t 
A. No. 
By Mr. Pag·e: 
Q. :Mr. Gornto, you say that your opuuon has been ex-
pressed but that it is not a :fixed one? 
A. No, sir. 
Q. Do you think that is an opinion that can lJe changed by 
proper evidence 1 · 
A. Yes. 
Q. ·where do you live 1 
A. 2622 Chesterfield Boulevard. 
Q. That is how far from this Lafayette residence? 
A. About two miles. 
Q. Out in the same direction f 
A. Yes, sir. I come out to Lafayette very often. I am a 
drummer and go out there every week.. 
Q. Are you acquainted with either of the parties-Mr. or 
Mrs. Abdell? 
A. No, sir. 
Q. Have· you ever seen him before today 1 
A. No, sir. 
Q. ·what did you say your occupation is 1 
A. Salesman for the Twfo City Tobacco Company. 
Q. What was tl1c opinion you formed in this case? 
.A. It wasn't very favorable. 
page 65 ~ Q. Wasn't very favorable·f What do you base 
your opinion on! 
A. Just what I saw in the paper. 
Q. Just what you saw in the paper f Do you feel that it 
would be necessary for additional evidence to be produced 
in order to change that opinion¥ 
A. Yes, sir. 
By the Court: 
Q. Do I understand, :Mr. Gornto, that you said a moment 
ago that your opinion was· a hypothetical one, based upon 
what you saw in the ncwspaper1 
A. Yes, sir. 
Q. Would that have any influence in your listening- to the 
evidence as produoecl in court in drawing a conclusion from 
the evidence produced in court? 
A. I don't think so ; no: sir. 
Mr. Venable: If Your Honor please, I wish to point out 
that this witness has said that Mr. Abdell would have to in-
I 
J. C . .Abdell v. Commonwealth oflVirginia. 115 
troduce some evidence to change that opi ion in him, and for 
that reason I think- 1 
The Court: I will interrogate farther.~ don't know whetlwr 
the witness quite .understands the question of introducing 
evidence. I 
page 66 ~ By the Court : 
Q. l\fr. Gornto, the accused is presumed by law 
to be innocent until the Commonwealth h~s established a case. 
It is not incumbent upon the accused to pt·oduce any evidence 
until the Commonwealth bas establish.eel i~s case beyonq area-
sonable doubt. Do you mean, from the opinion you have al-
ready formed, to be influenced as to whether or not the ac-
cused produced evidence before you or the Commonwealth 1 
A. The Commonwealth. · 
I 
:M:r. Venable: Your Honor, I don't want to be u11fair to 
the juror, but he said first that his opinio~ was very unfavor-
able; then he says the accused would haye to introduce evi-
dence to change that, and that he would! have to have very 
convincing evidence to chang·e that. The11, in answer to Your 
Honor's question he said he would have \to have some Com-
monwealth evidence. : 
The Court : The question was asked by( the Court, whether 
the accused would have to prove his innocence. Let me ask 
one more question. I 
By the Court: 
Q. Mr. Gornto, can you go into this im,y box with an. open 
mind and wait until all the evidence is introduced before 
reaching ~ conclusion i.n this case f ·1 
A. I thmk so ; yes, sir. 
I 
page 67 ~ l\fr. Venable: It would be very embarrassing to 
this juror, I think, to serve ui:fon a jury in which 
he tells you, '' I have formed an opinion, yery adverse to the 
prisoner". I think he should be excused ~rom that very un-
pleasant position. I ask that the Court st·ike him off rather 
than leave him upon the panel. 
The Court: I think the answers the j ror made indicate 
that if he goes in the jury box he will go t;vith an open mind. 
I think he is a competent juror. 
Mr. Venable: We wish to except, you Honor, as to Mr. 
Gm~~ I 
Note : The Jurors were all questioned : as called by Court 
and counsel. Three were excused and 20 'sworn in. 
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Dr. C. D. J. MacDonald. 
Mr. Venable : If your Honor pleases, I wish to except to 
the degrees of punishment under this indictment for 
murder. I don't think they extend · down the scale, as 
given by the Clerk, as far as they should. 
The Court: I will pass on that, Mr. Venable, at the time 
of the instructions. 
Mr. Venable: Then, your Honor, we are here for an in-
dictment that is fully inconsistent and is an impossible situa-
tion. It is my belief that at this time the Commonwealth 
ought to elect upon the situation developed by his bill of par-
ticulars and indictment. 
The Court: Bill of particulars, you mean 1 
page 68 ~ :M:r. Venable: Bill of particulars, I mean and 
the indictment. Here is a charge of killing with 
asphyxiation and strangulation, and coupled with that spe-
cific charge of death by violent act, there is a charge that · 
the accused murdered by reason_ of administering poison 
gas, causing asphyxiation. Now, it is apparent that if a per-
son is dead from violence, he no longer breathes, and; there-
fore, could not also die from asphyxiation caused by poison 
gas, because it is common knowledge that poison gas has to 
. be inhaled into the lungs and that is where the poison is taken 
up. Without respiration a person would lie like a log whether 
the room was full of gas or not. So, those two charges con-
tradict each other in a way different from what I think is 
proper in an indictment. At this time the Commomvealth 
should elect whether he charges death by violence or by gas 
or asphyxiation. 
Note: The motion is argued by the Commonwealth's .At-
torney, and the motion is overruled, whereupon counsel for 
the. defense notes an exception. 
page 69 J DR. C. D. ,J. MAcDONALD, 
a witness on behalf of the Commonwealth, being 
first duly sworn, testified as follows : 
Examined by Mr. Arnold: 
Q. Will you state your name to the jury? 
A. C. D. J. MacDonald, Coroner of Norfolk. 
. ·Q.' Doctor, did you perform an autopsy on the body of one 
Audrey Abdell 1 
A. I did.~ 
Q. What was the date-what date did you perform that? 
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Dr. G. D. J. MacDona d. 
A. Talk a little louder, Mr. Arnold, please, sir. i\fay, 11th, 
1938. I 
Q. Will you tell the jury what caused, her deatth? 
I 
I 
Mr. Venable: Would you mind askiiig what time it was, 
Mr. Arnold t ', · 
By Mr. Arnold: . 
Q. What time of day was it performfd f 
A. In the late afternoon of May lltli. 
Q. Doctor, when did you first see thisi body? 
A. I saw the body-I was called about five minutes after 
five. I got the radio car to take me ovJr there. I presume 
I ,was over there in about :fifteen or twenty minutes after the 
time I got the call. I · 
Q. Will you describe ,vhat condition you found the body, 
and what was the result or t~e cause of death Y 
page 70 ~ A. I found by tests that the1 woman died of car-
bon monoxide poison. In my ~xamination I found 
multiple wounds and bruises O'\:er the bpdy. These bruises 
are, to the best of my knowledge, as follows: Around the 
right eye I found a black discolorationl I found multiple 
abrasions and bruises over the rig·ht cheJk, from right ear to 
within a half inch of the outer side ofl the right eyelid .. 
The ·Court: Say that again, please. I 
A. ~Iultiple abrasions and bruises ov1r right cheek from 
right ear to within half an inch of outer l5ide of right eyelid. 
I found four small rubbed places on the !neck just below the 
right ear. I found two skins on right] arm. 
By the Court: 
Q. Two whaU . 
A. Two skins. Just slight-they were hardly deep enough 
to be abrasions, but a slight elevation lof the skin on the 
right arm anteriorly placed. Q. WbaU 
A. Anteriorly-on the front of the ar between the shoul-
der and elbow. I found bruises and ab asions on the out-
side of ths right arm-several little tiny ones from between 
the elbow and wrist. I found three bruise on the right breast 
and a small scratch or abrasion on the ri!ht breast. I found 
two discolorations-those wer«3: yellowish, not blue 
page 71 ~ -discolorations the size of a rlfi.nger-tip; one im-
mediately in the middle and bel w the right breast; 
I 
I 
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the other was in the middle of the chest, just below _ an 
imaginary line drawn from one nipple to another. I found 
~ bruises and abrasions on the left forehead running from eye-
brow to hair-line. 
Q. Where? 
A. I found a bruise and abrasions on the left f orchead 
running from eyebrow to hair-line. 
Q. Eyebrow to whaU 
A. Hair-line. I found a bruise on the left cheek going 
from the front lower tip of left ear to half an inch below the 
corner of the outer margin of the mouth, on the left side of 
the mouth. 
Q. Say that again 1 _ 
A. Bruise of the left cheek going from front of the low·er 
tip of the left ear to within half an inch below the corner 
of the outer margin of the mouth. On the inside of the lip 
and mouth was deeply bruised and cut. There was a slight 
bruise on the rig·ht lower lip inside-a slight bruise inside 
upper lip around middle of the lip. On the arms-the left-
I found bruises and abrasions over left elbow to front, and 
also slight abrasions behind left elbow. Now, on the back 
surface of the dorsal surface-back surface of both arms-I 
found small bruises and abrasions. On the legs-
page 72 ~ on the left leg-midway between the hip and this 
space he1·0 that we will call a poplitcits space, I 
will say behind the knee--midway between the hip and the 
space behind the knee of the left leg-I found a bruise that 
was nearly the size of my hand. I found an abrasion just 
below the left shoulder. I fotmd abrasions-one just below 
and to the outside of the right knee. I found small abrasions 
front of right tibia-that is the front bone-just small abra-
sions front of tho right leg bone between the knee and 
ankle. I found deep bruises and swelling on both sides of 
the chin. When I slipped the scalp back of the head I found 
a bruise of the scalp that measured across two inches, and 
up and down one inch. That was two inches above when I 
taped the skin back ag;ain-it was two inches above the left 
ear. 
Q. On the outer surf ace f _ 
A. ·There was no bruise on the outer side of this scalp at 
all. This bruise was on the inside. I found a bruise the size 
of a quarter, or a little larger, in the middle of the side of 
the left hip. 
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A. I found a bruise the size of a quJter in the middle of 
the left hip-on the side of the left hip.[ 
By Mr. Venable: 
Q. Hip or ear, did you sayi? 
page 73 ~ A. Hip-h-i-p. 
By Mr. Arnold: 
Q. Doctor, the bruise that you referr~ to by lifting· the 
scalp, what was that caused by? ' 
A. By a blow of some character, Mr. Arnold. 
Q. The bruises that you referred to qn the chin-bruises 
and swelling, I believe you said-could you tell the jury 
whether or not that was caused by one orj more blows 1 
A. The one on the chin? 
Q. Yes. 
A. I should say two. Coming around/ a circle, there is a 
blow here and a blow here. : 
By J\fr. Venable: , 
Q: That is on the left side of the chin, 
A. A blow on the left side of the chiri and a blow on the 
right side of the chin. j 
By the Court: , 
Q. Did you indicate the other blow t Yo! said a moment ago 
that the _"\\,.ound underneath the skin of lthe scalp indicated 
a blow; is that correcU 
A. It was a blow of some type. i 
Q. Could you point out on the head j~~t what part of the 
head that wound was, or that bruise was? 
A. Yes, sir. ~7hen I folded] the head back, this 
pag·e 74 ~ bruise was just two inches aboye the left ear-two 
inches. ' 
By Mr. Arnold: 
Q. Doctor, was, or not, that blow a se ere blow, sufficient 
to-
Mr. Venable: I object to the question 'f the blow, if Your 
Honor please. The Doctor can say wh t the discoloration 
,vas. , 
The Court: I think he can give his m~dical opinion as to 
the wounds or bruises on the body-what would be the medi-
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cal opinion as to the cause of it.- He could say the extent of 
what he saw; not the extent of what he didn't see. 
Mr. Venable: That is the point I made. 
- Mr. Arnold: Did you rule the question out? 
The Court: As to form it is. 
By Mr. Arnold: 
Q. Doctor, were photographs made of these bruises? 
A. Was there¥ · 
Q. Yes. 
A. Yes, sir. 
l\Ir. Venable: This (photograph) is lying on the side. I 
want to know if you have one showing· the right side of the 
face. -
· Mr. Arnold: Yes. I have one showing the house 
page 75 ~ -the interior room and all. 
Your Honor, we offer that in evidence and a~k 
that it be marked "Plaintiff's Exhibit 1 ". 
By Mr. Arnold: 
Q. I want you to take this photograph and distinguish to 
the jury what you mean by a bruise- and an abrasion. 
A. I can tell them better than I can show them in a picture. 
The Court : I understand he has already used the terms 
"bruise'' 3:.nd "abrasion''. 
By Mr. Arnold: · 
Q. Can you show the difference on that photograph between 
a bruise and an abrasion, and tell the jury wh~t you mean i 
Mr. Venable : Let us see what bruises and abrasions are. 
A. An abrasion is a denuding of the skin, destroyin~ the 
continuity of the upper layer of the skin, producing a little 
curling. 
By the Cqv.rt : 
Q. What? 
A. A little curling, c-u-r-1-i-n-g·, of the dermis; but, it does 
not destroy the structures beneath the upper layer 
pag·e 76 ~ of the skin. A bruise is produced, or is usually 
produced, from a blow, or a repellent force in the 
opposite direction from which the blow was produced. In 
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other words, a bony structure beneath a I blow would produce 
a br~ise. A bruise is a result of this blow, and following this 




By Mr. Arnold: 
Q. Doctor, you say the bruise is caused by a blow? 
A. It is caus~ by an impact of some ~haracter. 
Q. With some part of th~ body¥ 
A. Yes, sir. 
Q. How is an abrasion caused? 1
1 A. By rubbing two surf aces together-: rubbing some im-
plement over the skin, or the 'fingernail cutting in deep enough; 
many things cause these different things. 
Q. After examining those bruises andi abrasions, can you 
tell the jury what was the natural and probable consequence 
of a person being used in that manner!! -
i 
Mr. Venable: I would like for him tq _niake the question 
a little more definite. I 
! 
By Mr. Arnold: i · 
Q. Were the bruises, that you say ar~ caused by a blow, 
such as would not produce unconsciousness. 
I 
· ~ Mr. Venable: Your HonoJ, I object to this 
page 77 ~ question because the Doctor djdn't ~ee the blows 
struck. All he saw was a brufse on the woman's 
face. To ask him what the effect upon that perso11: was at· 
the time the blow was struck is beyond !human intelligence 
or the power of any doctor to say whethdr it did or did not. 
ThQ Court: I think the first question i is proper and the 
second is improper. : 
I. 
Note: The first question is read back by the Reporter. 
By the Court: 
Q. The one that the Stenographer has ead is the one that 
you can answer. The last question that M . Venable objected 
to I ruled was imp.rop_er; the question be ore it, I ruled was 
proper. Now, the StcnogTapher will rea to you the ques-
tion that I ruled was proper. 
! 
Note: The question is again read by th~ Reporter. 
l 
..J 
' b. .. 
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A. I take it from that, that it means all of the bruises, 
and' my belief is that it would be severe enough-
Mr. Venable: ·wait a minute. Your Honor, the question 
is: Did these bruises cause death¥ 
The Court: That is not the question here. 
Mr. Venable: He is asking that to bring out from the Doc-
tor Lhe firRt thing Your Honor said he could not ask him. 
' 
page 78 ~ By the Court : 
Q. We want, Doctor, to know from a medical 
standpoint what are the results to be expected from the type 
of injuries that you have described; that is what I under-
stand the question to be. 
Mr. Arnold: What would be the natural or probable re-
sults? 
The Court: From a medical standpoint, the effects of these 
injuries that you described. 
A. From my observation of the bruises and the swelliug·s, 
my Qpi · o onsciousne s. 
Mr. Venable: I wish t.o reserve an exception, Your Honor, · 
and ask that the answer be strieken out. 
The Court: I overrule your motion. 
Mr. Arnold: I offer· this picture in eviuenc,~ aud aRk that 
it he marked Plaintiff's BJxhibit No. D. 
CROSS EXAMINATION. 
By Mr. Venable: 
Q. Doctor, was any person present when you performed 
your autopsy-did you l1ave any other doctor there 1 
A. No. There was one that came in after I was making a 
blood test-a comparative blood test between the deceased 
· and one that was not laden with carbon monoxide: 
page 79 ~ there was a doctor there. 
Q. ·which organs did you remove in your au-
topsy? 
A. I didn't remove any except the brain. 
Q. Did you remove any organ except the brain? 
A. No, sir. . 
Q. You didn't remove the womb? 
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i 
A. No. 1J Q. You made no investigation of it, _ 
A. I never, in my investigations-I h*ndle my dead with 
a degree of reverence; I never remove ait organ unless I feel 
it is absolutely necessary. L found out I the cause of death 
and I assured myself there was no 1=uptu'.re of the viscera or 
the lungs, or no fracture. I felt that I hh,d done my duty as 
I 
coroner. 1, 
Q. I understand. You made no investigation at all as to 
pregnancy or things of that kind f 
A. No, sir,, I didn't. 
Q. Doctor, your death certificate and your testimony here 
agree that this woman- died from monoxide poison 1 
:A. Yes, sir. : 
Q. Isn't it a fact that in order to get pQisoned from 
monoxide gas, ·you have to inhale the potson, and it reaches 
you throug·h your lungs f ! 
A. That is true. : 
Q. A dead person would not be_ effect~d by gas being in 
the room! 1 
page 80 r A. YOU can absorb it superflcially but you can-
. not get it into the bloodstream! and produce a dis-
placement which causes the death of a1~ individual. 
Q. Doctor, you took a good deal of tropble by using some 
of your own blood in making the test to determine the ac-
curacy of the diagnosis, didn't you? i 
A. Well, I used normal blood.· ] 
Q. You arc certain in your mind that she died from 
monoxide poison? I 
A. No question. : 
Q. She didn't die from the effects of ~ny blow 1 
A. Directly-no. ' 
Q. Nothing· that you could find would indicate that it would 
cause death¥ j 
A. That, I am unable to say. I found ia slight congestion 
of the brain but I do not think it was · nough to produce 
death. 
Q. That is what I understood·¥ 
A. Yes, sir. , 
Q. It was evident that this lady had bee in a fight of some 
kind to get the bruises that you show an. describe f 
A. Yes, sir. ! 
Q. You said awhile ago that, considering the bruises which 
you found, they might have caused unconsciousness. Do you 
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mean to tell this jury on your oath that they did 
pag·e 81 ~ ca use unconsciousness 1 -
they could. 
A. I do not know, but my opinion was asked if 
Q. Was either one of these blows on the chin, where the 
swelling· was, sufficient to knock one into a state of uncon-
sciousness Y It could have caused unconsciousness Y 
A.~ 
Q. Whether it did or not, you don't know¥ 
A. No; I don't know. 
Q. You have 119 means of tQlling if they did produce ·un-
consciousness, how long- it would last, do you 1 
A. How long it would last 1 . 
Q. If a man was knocked down in a fight and was up again 
in a moment, would it be that longt 
A. I could not positively say. 
Q. It would just be a guess., wonldn 't it f 
A. I could~s~ay a ):>low of th~0vith the s_w.elling, Mr. 
Venable,.~ would certain1y_J_iroduce u:ncJm.§,~iousness for some 
1~e. ·-
Q. All that you intend to convey to the jury, then, Doctor, 
is an opinion; you can't swear that those things ,vere true? 
It is just your opinion that it could have produced it and 
probably did. 
A. ·The only way that any physician, layman, or lawyer 
could judge any one individual thing would b~ by comparison, 
and my comparison as coroner has run over a few 
page 82 ~ years. I have seen wounds and blows in thirty 
years of private practice. 
Q. That is true. 
A. From my observation of this individual, two blows on 
the chin, I would say-and say it truthfully-
Q. You would not say anything unless yon said it truth-
fully? 
A. I am weighing in the balance yery carefully, Mr. Ven-
able. It is my opinion, of thirty years' standing, with the 
discoloration and the swelling of these· two individual blows 
on the chin, either one of them on a woman would have cer-
tainly troduced uncons~iousness. 
~. T at is your opm10ir1 
A. Yes, sir .. 
Q. And that is formed by your.'experience and the amount 
of discoloration and the swelling with the discoloration? 
A. And my comparison of many years as physician. 
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Q. You haven't seen many people knocked out in your life, 
have you, Doctor! I . 
A. I have seen them, and I have beei knocked out in my 
life and I have had a swelling· and bruisb on my chin-some-
times I knocked out the other fellow. 'I . 
Q. With that swelling, the other fell or had more bruises 
than you did f 1 
A. I don't know that he did. 
page 83 ~ Q. You said, "Late afternoon". Wasn't it right 
late in the afternoon f The e\vidence, so far as I 
recall, is that it was somewhere around: 5 :25f 
A. I should say our autopsy was aromld 7 o'clock. It may 
have been a little earlier. It may hav~. been 6, because I 
came from the house-I went over there and saw the body 
and I stayed there a little while and waited for the under-
taker to come. He came and carried th~ body around, and 
it might have been 7. It might have be~n 6, but I went di-
rectly from the scene of the place in whi¢h the deceased was 
re:r;noved, and stayed right ove:i; there unt~l about. one o'clock, 
working on, this-from 7 until after 12. ] ' 
l\fr. Venable: I think that is all I havl to ask the Doctor: 
RE-DIRECT EXAMINA'lUON. 
I 
Bv Mr. Arnold: I 
· Q. Doctor, you spoke of a congestion o\' f the brain What 
causes a congestion of the brain f "-,, 
A. Anything that will cause an oscill~tion-a sliaki_ng of. 
the brain. I ",, ----
Q. The bruise that you found on her·, head, had. that or 
hadn't that caused a hemorrhage! 
A. Did it within the brain? 
Q. No, the head. I · 
A. There was a hemorrhag!in the scalp itself 
page 84 ~ which measured two by one; t at was within the 
scalp. . 
Q. In your medical opinion, was or wa not that. blow suf-
ficient to cause unconsciousness Y l 
A. Oh, yes; I have said that altogether, or either one, two, 
or three of them. would have produced u consciousness. 
Q. And you viewed the body around tbel time you gave? 
A. Yes, sir; just as soon as the Police 1Department called 
me, I left my office immediately. I askedi if I might have a 
radio car and they sent a radio car. I knor I was over there . 
-126 Supreme Court of Appeals of Virginia. 
Sergeant H . .A.. Sha·mion. 
within fifteen or twenty minutes from the time I was called. 
Mr. Arnold: That is all. 
RE-CROSS EXAMINATION. 
By Mr. Venable: 
Q. You said there was a scalp abrasion. Was the one you 
spoke of on top of the head 1 · 
A. I told the J udg-e the re was no sign of any marks on th~ 
outside of the scalp at all, but in the scalp itself. 
Q. That is before you g·et to the bone or the brain Y 
A. It was on the outside of the bone. There was no a bra-
sion on the bone substance, or no crack. This bruise wa;:; 
within the scalp substance. The scalp being about 
}Jag·e 85 ~ that thick, when I folded it over, that bruise 
was there two inches above the left ear, and it was 
one inch across transversely-two inches across by one inch. 
Q. That was a contusion of some blood in some tissues, but 
that was not on the inside of the skulH 
A. Not on the inside; it was between the skull and the out-
side surf ace. 
Mr. Venable: That· is all. 
SERGEANT H. A. SHANNON, 
a witness on behalf of the Commonwealth, being first duly 
sworn, testified as follows : 
Examined by Mr. Arnold: 
Q. You are Sergeant H. A. Shannon of the Norfolk Police 
Department? 
A. Yes, sir. 
Q. Sergeant Shannon, where do you live T 
A. 1518 Royal Terrace. 
Q. That is in the City of Norfolk? 
A. Yes, sir; the Lafayette Residence Park. 
Q. How far is that from the residence of Mr. and Mrs. Ab-
dell-the lady who is the deceased in this case? 
A. Adjoining property. 
Q. Were you called to that residence on an un-
page 86 ~ usual occasion any time during the month of May 7 
A. Yes, sir. 
Q. What date¥ 
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I 
Q. What time of dayf 
127 
A. About 4:30-in that neighborhooq; I don't know ex-
actly. I didn't look at any clock to see the exact time. 
Q. Tell the jury, when you went there, what you found? 
A. I was called there by a lady in the neig·hborhood. She 
smelt_ gas in the house. She was with :M:1rs. Abdell all day. 
The Court: I didn't hear the last; we 1 couldn't hear. 
Mr~ Page: ""\Ve object to what the lady told him. He is 
undertaking to tell the jury what the lady told him. 
A. I was called to the Abdell residence, adjoining my prop-
erty, about 4:30 on vVednesday the lltl1 of May, 
By Mr. Arnold: 
Q. Did you go on the property? 
A. Yes, sir. 
Q. What part of the property did you :approach? 
A. The front of the residence, first. ! 
Q. Then, what did you do? 
A. I smelt the odor of gas at the frpnt. Then J imme- · 
diately went to tl?-e rear and tr~ed the door. I tried 
page 87 ~ the front windows and door; t}iey were all secure. 
Then I went to the rear a:ng. they were secure. 
There was a box on the outside of the h.ouse near the back 
window- I 
I 
By the Court : 
Q. ·w11atf 
A. A box. I had been doing some work on my car and I 
happened to have a scre-wdriver in my car at the time, and 
I got on this box and broke the window .over the latch-the 
place over the latch to the window-and rp.ised the window. 
By Mr. Arnold: :j 
· Q·. What room was that? · 
A. To the kitchen. I got a strong odo}J' of gas. I reacf1ed 
in and raised the curtain and saw a body,aying on the floor. 
I raised the window high enough for me to climb in. A.ffer 
getting in the room I immediately went o the kitchen door 
and opened it for a circulation of air. went back to the 
stove and cut the burners off. Then, I reached for the body, 
thinking· there was a possible chance of giving artificial respi--
ration. I found that rigor mortis had set in .. I went to the 
back of the door and immediately notiicl one member of 
~ .. 
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my family to call for a radio car, which they did, and a radio 
car came there shortly afterwards. The body was laying in 
front of the gas stove with a blanket over the body, exclud-
ing the head and feet which were not covered. 
page 88 ~ That -was a gray blanket. 
By the Court : 
Q. WhaU 
A. A light blanket. Then, an army blanket was laying 
over the edge of the stove to the body, but not over the head. 
When the other officers came we kept everyone from go-
ing in. We notified the City Coroner and the Investigator, 
he came out. 
By Mr J Arnold : 
Q. Did you or not recognize that body? 
A. Yes, sir ; :Mrs. Abdell. 
Q. Did you disturb anything before anybody got there Y 
A. No, sir. 
A Juror: I didn't hear that question. 
Mr. Arnold: I asked him if he disturbed anything before 
the other parties arrived. 
A. The only thing I did was to cut off the gas and look 
at the body. I caught bold of the arm of the body and found 
· that rig;or mortis had set in so that artificial respiration could 
not be given. 
By Mr. Arnold: 
· Q. What position in reference to the stove was 
pag·e 89 ~ this body lyingY 
A. The body was lying on the left side, facing the 
stove, just to the rear of the oven. 
Q. How far away? 
A. I should think-I judge about eighteen inches from 
the stove ; I didn't measure it. 
Q. How many burners did you notice on that gas stove? 
A. There were six. 
-Q. Six? 
A. Six burners. 
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A, They were all open. 
Q. All six open? 
.A. Yes, sir. 
Q. You closed them? 
A. I closed all six of them. 
By the Court : 
\ Q. Were any of them lighted? 
\ .!. No, sir. 
CROSS EXAMINATION. 
By Mr. Pag·e: . 
Q. You went to the front door first, I u:µderstand, Sergeant 
Shannon. Did you ascertain i whether that door 
page 90 ~ was locked 1 1 
A. It was locked. : 
Q. Then, you went to the rear door ayd that was locked, 
and then you made an entrance by one ofl the windows in the 
kitchen? 
A. Yes, sir. . t · 
Q. Breaking the glass just above the latch? · 
A. Yes, sir. · I 
Q. What was the condition of the room so far furniture 
was concerned? 1) 
A. N armal condition; all chairs sitting up. 
Q. And the table was in the center of the room, wasn't iU 
A. Yes, sir; just about. I 
Q. In which direction was she lying? : Did she have her 
feet towards the rear of the house or topards the front of 
the house? • 
A. She was in a crouched position, Itiaking her feet to-
wards the rear. [ 
· Q. Rear of the house in a crouched pQsition? 
A. Yes, sir. t ~. Q·. What was her condition so far ash r hands were con-
cerned? . 
A. Her left hand was under-somethin in this direction. 
page 91 ~ By Mr. Venable·: I 
Q. Fix yours in that position, please? 
A. Something about like this. I 
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Q. Which side was she lying on t 
A.. Left side. That hand was stretched out this way. (In-
dicating.) 
! 
By Mr. Pag-e: 
Q. In other words, she was reclining and her hand was 
over this wayf (Indicating.) 
A. I could not testify ·what she was going. It didn't indi-
cate anything of hel' struggle at all. 
Q. Didn't indicate anything· of a struggle at alU 
A. In the position she was laying· in at that time. 
Q. Now, this army blanket you said was draped over the 
stove1 
A. That is right. 
Q. And dropped down on her body but was not over her 
headt 
A. Her head was not covered, and neither were her feet. 
Q. How far was the blanket from her head? 
A. To her shoulders. 
Q. Up to her shoulders? 
A. About to her shoulders. 
Q. How far were you from the house when you first de-
tected the odor of gas? 
· A. ·when I first went on the front porch. I 
page 92 ~ didn't stop at any other part of the house. I ran 
around to the front of the porch, thinking· possibly 
I could get in that way. 
Q. Had you g·one on the porch itself before you detected 
the odor or did you detect it before you went on the porch 7 
A.. Just after I got on the porch. 
Q. That porch is a regulation porch, isn't it-about eight 
feet widef 
· A. About six f cot wide, I should judge; maybe eig·ht. 
Q. .As soon as you got on that porch, you detected this odor 
of gas! 
A. I detected the odor of gas. 
Q. You mentioned the fact that her legs ,were in a crouched 
position. Do you mean they were drawn up as a person does 
occasionally while sleeping? 
A. Well, her knees were drawn up. I don't know how she 
sleeps, or anything about that. Her knees were drawn a little. 
Q. You know how you sleep, Serg·eant 7 
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Q. You lmow that you move every few ;minutes during your 
sleep? I 
A. I could not tell you. When I go to sleep, I 
page 93 ~ sleep. • 1, 
Q. Did the position of her feet indicate a struggle 
of any kind, or were they merely reclini~W there? 
A. She was just laying foot on foot; something in that 
position (illustrates). It may have been just a little be-
hind it. 
Q. You did detect the fact that rigoir mortis had set in 
merely by taking hold of her arm? : 
A. By the body being stiff. 
Q. You didn't turn the body at all? 
A. I didn't at all. 
Q. "Which hand did you take hold of? 
A. The right. 




By Mr. Arnold: I 
Q. Serg·cant, you described two blanketr-one over her and 
the other hanging from the stove? 
A. Yes, sir. : 
Q. Who removed that blanket from tlie stove? 
A. I did. / I 
Q. How was it fastened¥ : 
A. As you know, the grate on top of 1Jhe burner of a gas 
stove, that was shoved under the grating.! The grate was not 
lifted but it was shoved unde~ the grating across 
page 94 ~ t~e top of the stove. · 
BY. the Court : I 
Q. Stuffed in the holes of the grating·? 
A. Yes, sir. ! 
By Mr. Arnold: 
Q. You took it away from there? 
A. I just knocked it off the stove so I c uld cut the burners 
off. 
Q. Did you put it back? 
A. On the stove? No, sir. 
Q. Did_ yo:1 try to. put it back like it wr· s ?-
A. I d1dn t; no, sir. , 
. I 
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Q. Did you see any blood in the room? 
A. Yes, sir, from her face, or froJ.U her nose, which was 
near the front end of the house, clean down to the pantry 
door. :Then, there was a little puddle there. 
Q. What do you mean "clear down?" 
A. From where she was laying in front of the stove to 
the pantry door. 
By a Juror: 
Q. How far was that distance¥ 
A. Approximately ten feet; approximately that. 
Q. Was that just a continuous flow of blood or a spot here 
and a spot here 1 
page· 95 ~ A. A continuous flow. There was no breakage 
in between from where· it started. 
By the Court: 
Q. You mean a continuous line¥ 
A. A line of blood from her nose to the pantry door. 
Q. Was the pantry door open or closed t 
A. The pantry door 'fas closed. All the doors and windows 
werP. closP.d when I went in thP.re. 
By Mr. Arnold: 
Q. Did you examine the blankets or her clothing? 
A. Not until after the Coroner arrived. 
Q. Did you examine them then Y 
A. With the Coroner and Investigator. 
Q. Tell us whether there was any blood on the blankets or 
clothing? . 
A. I saw no blood on the blankets or the clothing either. 
· By Mr. Page: 
Q. Sergeant, how many times did you attempt to move her 
arm to determine whether rigor mortis had set in? · 
A. Possibly once, and maybe.twice; I don't know. My idea 
was, if there was a.chance for life to give her artificial respira-
tion. 
Q. How far from the front wall of that room was 
page 96 ~ her head, approximately? 
. A. I should think her head was about, maybe 
three feet. 
Q. About three feet? . 
A. It may have been a little more or less. I don't know 
exactly. 
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Q. That is approximately? You say that the blood stream 
extended from her nose down to the pa*1try door? . 
A. Yes, sir. I 
Q. And you approximated that distance as ten feeU 
A. Maybe a little less than that; it may have been nine feet 
or eight feet. . . 
Q. If you were told that room was a ten-foot room in that 
direction, you are mistaken, aren't you Y 1 
.A.. I don't think the room is. · From my observation I think 
the room was twelve or fourteen. Poss~bly the size of mine. 
Q. Then, if it is a ten-foot room in tha~ direction, you were · 
just approximating that distance? 11 
A. I am; yes, sir. I didn't make any; measurements of it 
at all. i 
Q. What was the floor covering? i 
A. LinolP.um. I don't think it was a solid piece. 
Q. It was linoleum Y '. 
A. .A. linoleum rug, I imagine. ! 
i 
page 97 ~ By the Court: I · 
Q. I understood you to sayi the body was lying 
on the left side ? 
.A. Facing· the· stove; yes, sir; 
Q. Facing· the stove 1 
A. Yes, sir. 1 _ 
Q. Where was the pantry door from that stream of blood 
with referP.nce to the stove Y i 
A. That was in the opposite end of the
1 
room. 
Q. Back of the body? i 
A. Yes, sir. · 
Q. The body was lying with its face to~ards the stove Y 
A. Yes, sir. 1 
Q. Did that pool of blood pass underneath the body or did· 
it begin back of the body Y j 
A. It didn't pass under the body; it t.ent down in front 
of the body, but no blood was on the clot~ng or the blankets. 
Q. Can you state where the pantry doo~was with reference 
to the stove Y Indicate it by a couple of ooks. . 
A. I can indicate it by this if it is admi sible, Your Honor. 
The -Court: You gentlemen look at th t. I just want him 
to explain wherA it was. : 
I 
I • Note: Thereupon a short recess was ta en and after which 
the trial was resumed. 
I,;._ 
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pag·e 98 ~ By the Court : 
Q. I asked you just before we recessed to ex-
plain the position of the pantry door with reference to the 
gas stove? 
A. The pantry door was to the rear of the room; the gas 
stove was to the front of the room, on the side being the 
southwestern side. 
Q. Can you tell us what position the body was in with ref-
erence to the stove by angles? Was it parallel with the stove 
or at right angles with the stove? 
A. Parallel with the stove. 
Q. Prolonging the line of the body, where would the pantry 
door bet 
A. To the foot. 
Q. Straig·ht out from the foot? 
A. Yes, sir, just about. It mig·ht be just a little one way 
or the other; approximately at her feet on a line with her' 
feet. 
Q. Now, the stream of blood on the floor, how did that 
run with reference to the way the body was lying! 
A. Parallel with the body. 
Q. Were there any articles of clothing or garments, or 
anything of that kind, between the nose and the floor, as 
would permit a pencil to" extend between the end of the nose 
and the floor Y 
A. No, sir. 
page 99 ~ By Mr. Page: · 
Q. Was that pantry door closed? 
A. Yes, sir. 
Q. A.11 doors were closed 1 
.A. .All doors and windows ; yes, SH'. 
Mr. Page: That is all. 
By Mr. Arnold: 
Q·. What about the other doors and windows in the houset 
A. They were all closed that I saw, which was the front 
door downstairs, a door leading from the kitchen to the liv-
ing room, and there is a door in between that; that was also 
closed. 
Bv a Juror: 
· Q. It was a two-story house, was it not Y 
A. "f es, sir. 
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I 
Mr. Venable: Do you want the pictmle offered or not7 
Mr. Arnold: I will offer it, Your Ho~or. 
Mr. Venable : Let the record sho·w th~ t there is a picture 
of one side of the kitchen, which is admitted in evidence with-
out objection, it being· understood that t~e picture was take·n 
ten days aft~r, or nine days after, the dMth of Mrs. Abdell, 
and there is no guarantee dr intention to show 
page 100 ~ how the furniture was locateµ at the time of her 
death. · 
Note : The picture is introduced in evjdence as Plaintiff 'a 
Exhibit No. 3. ·1 
I 
By the Court: :. 
Q. Could you indicate on that picture where the body was 
lying with referenc~ to that stove? \
1 
• 
.A.. Yes, sir. · 
I 
Mr. Pag-e: I would suggest that he mairk the point on that 
exhibit with red p,:mcil. \ 
I 
I 
By the Court: 1. 
Q. Could you mark it 'with a line long\ enough to indicate 
the way the body was lying: 1 In other words, instead of mark-
ing with an '' x' ', could you use a long li~e, or something 0£ 
that kind, to indicate the way the body w~s lying with refer-
encP. to that stove? . I 
I 
.A. S0mewl1at, Your Honor. I am not 1much of a drawer. 
I want to be fair in both ways. Say, a11iproximately, about· 
eighteen inches from that. The body was laying-
! . 
I 
Mr. Page: That pencil won't make a I mark on there. I 
am going to sug·gest, Your Honor, that h~ indicate the head 
with that cross-mark and then makP. an oval outline of the 
body. · , 
The Court: All right. 
page 101 ~ A. This may not be exact That is about· 
eig·hteen inches, approximate . 
By Mr. Page: 
Q. Suppose you indicate here with an "x 1' the approxi-
mate position of the feet, or the distanc~ of the feet, from 
that? - I 
A. I can't give you that exactly. 
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Q. I understand that. 
A. The lady was possibly about five foot, s·even or eight, 
The body was laying in this position. 
The Court : Now, ask him if he can indicate on that pic-
ture the trail of blood. 
A. Her face and nose were this way. The pantry door is 
down here. You can't mark it because it does not show the 
pantry door. The pantry door-only a portion of it shows 
there. It is not fair to try to show you because the pantry 
door does not show and you can't g·et where the puddle of 
blood was laying·. 
Mr. Venable: Of course, that is not accurate but it gives 
us an idea. 
By Mr. Arnold: 
Q. Sergeant Shannon, tell me one more thing: How did you 
turn the gas jets off. There were six of them 1 
page 102 ~ A. The six burners were facing me and I 
reached over; I just slapped my hand on the side 
of them as I went along. 
Q. Practically turnP.cl them all off at once? 
A. Just as quick as I could. 
Mr. Arnold: That is all. 
MRS. A. J. WRIGHT, 
a witness on behalf of the ·Commonwealth, being first duly 
sworn, testified as follows : 
Examined by Mr. Arnold: . 
Q·. Will you state your name to the jury, please 1 
A. Mrs. A. J. Wright. 
Q. Mrs. Wright, on the 9th day of last :May, where were 
you living? 
A. 1318 Lafayette Boulevard. 
Bv the Court: 
"'Q. In the City of Norfolk? 
A. In the City of Norfolk. 
By Mr. Arnold: 
Q. In whose l10use f 
I 
. I 
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A. Mr. J. C. Abdell 's. I 
Q. Were -rou there on the morning of 
1
the 11th of May? 
A. Yes, su. I • 
Q. What time did you leave the house? 
page 103 r A. I always catch the eiglit o'clock street car .. 
I leave about five minutes before eight. 
Q. Did you leave on that morning abt>ut five minutes be-
fore eight¥ 
A. Yes, sir. 
Q. Did you see Mrs. Abdell the night of the loth Y 
.A.. Yes, sir. 1
1 Q. Did you see her the morning of the: 11th¥ 
A. Yes, sir. i 
·Q. Did you see her in the afternoon of 1,the 11th¥ 
A. No, sir. 
Q. Did you see her the night of the 1ith when you came 
home? 
A. No, sir.· 
Q. Tell the jury where you saw her the morning before you 
left? i 
.A.. She was sitting at the kitchen table m the kitchen. 
Q. Doing whaU i 
A. She was sitting· at the kitchen table in the kitchen. 
Q. Did y~u talk to her f i, , 
.A. Yes, sir. , 
Q. And you left at five minutes past eight? 
A. Five minutes to eig·ht. i 
Q. ·what was her condition when you left the house? 
.A.. Just the same as she always was. ] talked to her. 
Q. Was anyone there in th~ house except her 
page 104 r when you left? '. 
A. The largest boy was in the kitchen. 
Q. The oldest son 1 ' 
A. The oldest son, yes, sir. , 
Q·. You went to work and returned when\! 
A. I get off at 5 :30 and I usuaUy catc~ about the twenty . 
to six car. That would throw me there ab!ut five minutes to 
six. I didn't look at my watch at the time. 
Q. ·who was there when you came! 
A. A lot of people were on the outside of the house and 
a lot of people on the inside. of the house.
1 Q. You learned that something had hapnened to her? 
A. Yes, sir. I 
Mr. Arnold : The witness is with you. 
,,, 
. ' 
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By thP. . Court: 
Q. Did yon see her or her body t 
A. No, sir. I opened the kitchen door and started in, but 
¥r. Shannon was holding the door and he told me to go arouncl 
and come in the front door. I started in the door, but he wa~ 
· at the door and I didn't go in. 
By Mr. Arnold: 
Q. Mrs. Wright, let me ask you this: Did you leave an 
order for some groceries on that morning f 
A. I order my groceries by phone after I get 
page 105 }- to town, and the grocery boy brings them and 
puts them on the back porch. ,But, I did leave 
my laundry and she was going to get the laundry man that 
morning. She said she was g·oing· to be there all morning 
doing some ironing and would see me downtown that after-
noon. 
By the Court: 
Q. Are you a boarder in the house, or what¥ 
A. We rent an apartment-two rooms upstairs. 
Q. You keep a separate establishment? 
A. Yes, sir; we have a kitchen and a. bedroom. 
Q. On t_he second floor of the Abdell house Y 
A. Yes, sir. 
Mr.: Arnold: The witness is with you. 
I 
) CROSS EXAMINATION. 
By Mr. Venable: 
Q. Mrs. Wright, how long have you been living there! 
A. A month and a half; we have been a month and a half 
there. 
Q. Had they finished the papering before you came or af-
ter? 
A. They started it after I came and they finished it before 
I le:ft. . 
Q. Before her death1 
A. Yes, sir. 
page 106 }- Q. "\Vhat part of the house was papered Y 
A. The whole house was papered-the kitchen 
was painted. 
Q. The kitchen was painted and the whole house papered Y 
A. Yes, sir. My apartment had been fixed before I got 
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there. The kitchen was newly painted; 1ihat was done before 
I moved in. ·· 
Q. They promised to do it f 
A. No, sir; it was already done. Wei didn't ask them to 
do it. i 
Q. Do I understand that the papering ':was done while you 
were there or before you went there? I 
A. The papering was done while I wa~ there. 
Q. Did you know the old nian who did the work Y 
A. No, sir; I saw him but I didn't know him. 
Q. He is a rather elderly man? ' 
A. Yes, sh, he is a right elderly man. 1
1 
I didn't know his 
name. 
Q. "'Who selected the paper for the upstairs and down-
stairs¥ 1 
A. I know Mr. Abdell picked the paper: out and brought it 
home for his wife to look at. I don't know! whether he selected 
it or whether she did-the final pape.r. \ . 
Q'. ::M:r. Abd~ll 's room was upstairs o:r downstairs when 
you went there?. _ I 
A. It was upstairs when I }Vent there. 
page 107 ~ Q. What was done when the·,· house was papered 
about his room i 
A. Well, it was moved downstairs. Tpe front room was 
partitioned off to make two rooms out o~ it. 
Q. The front room, you say, or the living room, or what Y 
.A. Well, both. It is a long living roo~ down the whole 
front o:f the house, and that was divided ip two rooms. 
Q. This house fronts Lafayette Boulev~rd~ doesn't it, and 
is on the north side of Lafayette Bouleva1·d? 
A. Yes, sir. . : 
Q. vVhat is the street that goes from Ldayette Boulevard 
towards the north at that place Y : 
A. Well, I really couldn't say. 
Q. Royal Crescent, isn't it? . i 
A. I heard of that, but I conld not say ffhand. 
Q. Then, this house is on the northwest corner, isn't itY 
A. Yes, sir, facing Lafayette Boulcvat 
Q. Facing Lafayette Bo11levard just acr ss. the 26th Street 
bridge? . . . 
.A.. Yes, sir. The blocks ate cut in half. 
Q. Now, the long living· room that wen. across the house 
was cut in half, wasn't it, while you were here? 
A. Yes, sir. 
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Q. And made into a bedroom and office, wasn't 
page 108 ~ it! 
A. I really don't lmow what his room was made 
into. The other pa rt was left with the living rooin. 
Q. It was left as a living· room and the part towards the 
b1tidge was cut with a partition put across, and that was 
made into a separate room 1 
A. Yes, sir. 
Q. How long had this papering and carpenter work been 
:finished up there f 
A. You mean, when the room was finished? 
Q. Yes. VYhen he moved downstairs? 
A. I could not tell you the exact date, but on Easter it was 
not fixed, and on Mother's Day I went home to Roanoke and 
it was :fixed on that day. I know he moved in that day. 
Q. Moved downstairs from the small room he had upstairs Y 
A. Yes, sir. 
Q. How many rooms did you have upstairsV 
A. Two. 
Q. ¥ ou had your bedroom-where was that located t 
A. Facing Lafayette Boulevard. 
Q. Towards the front of the house on the east side, wasn't 
iU 
A. Yes, sir. 
Q. Mrs. Abdell 's room was facing the Boulevard and on 
the ,vest corner of the house V 
A. That is right. 
page 109 ~. Q. Your room is on the rig·ht corner and hers 
! is on thP. left corner i 
A. Yes, sir. 
Q. You had a stove in your second room, did you not? 
' A. The kitchenette was straight down the hall on the back 
side of the house, facing· Mr. Shannon's home. 
Q. Right back towards l\fr. Shannon's home t 
A. Yes, sir, looking right on Mr. Shannon's home. 
Q. You have a separate meter and everything up there for 
yourself? 
A. ·what kind of a meter? 
Q. You did your cooking up there? 
A. YP.s, sir, I did my cooking but I didn't have a meter. 
Q. It was not charged to you individually? 
A. No, sir, that was all paid with the rent; everything was 
furnished. 
Q. v\T ere there not four rooms up 011 that floor altogether, 
or three? 
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A. There were four rooms and a bath • 
. Q. Yours was on the southeast corner of the house, facing 
the boulevard-your bedroom? 
A. Yes, sir.· 
Q. Then there was a room on the noftheast corner of the 
l10usef ' 
A. There were two rooms on each side of the house and a 
bath room, and then my room on the back of the 
pag~ 110 } house. ' 
Q. What! 
A. The kitclwn was on the back. 
Q. Btfore Mr . .A.bdell moved downstairs, did he occupy the 
room back of vou ~1 
A. He occupied the room right off of mine from the kitchen. 
I wcut out of-my kitchen door and his room was on the right. 
Q. As you came out of your kitchen dood 
A. As I came out of my kitchen .door. ! 
Q. That would be on the southwest cbrner towards that 
street! : 
A. Yes, sir. 
Q. That you spoke of? 
A. Yes, sir. 
Q. Royal Crescent! Now, you lived 1!i11 this house for a 
month and a half, you say; did you heat any fusses, discus-
sions, or fights between Mr. and Mrs. Abµell? 
A. No, sir, I didn't. In fact, I was neyer there ; I worked. 
Q. You were there at night f 
A. At night, but he never was there .at nig·ht. 
Q. Didn't he stay there at night, I 
A. No, sir. 
Q. Then, he moved from the floor where your apartment 
was and where l\frs. Abdcll's apartment was on Mother's 
Day down to the room which he had prepared on 
page 111 ~ the first floor T 
A. Yes, sir. 
By the Court : 
Q. How many families lived in that ho se T 
A. Two-myself and Mrs. Abdell. 
Q. How many were in your quarters? 
A. Two. 
Q. How many were in the Abdell quar rs 1 
A. Three. I 
Q. What three? 
A. Mrs. Abdell and her two sons. 
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Q. Wasn't. Mr. Abdell living there! 
A. No, sir. 
Q. Wasn't Ii ving there? 
A. No, sir. He came in a couple of times a day but he 
dicln 't stay. there at night. 
By Mr. Venable,: 
Q. Do you know whether he was there at meal time or not? 
A. No, sir, he was not there at meal time. 
Q. But you say he came in from day to day? You saw him 
-you lmew Mr. Abdellt 
A. Yes, sir. 
By a Jt1ror: 
· Q. He was not there for breakfast, dinner or 
page 112 ~ supper? · 
A. No, sir. 
By Mr.:Venable: 
Q. Of course, you could not tell if he was not there? What 
time did you IP.ave? 
A. I left at eight in the morning and got back at six at 
night. 
Q. You were not there in the middle of the day? 
A. Only on Sunday. 
By the · Court : 
Q. "\;vhere do you work? 
A. W. T. Grant & -Company. 
By Mr. Venable: 
Q. He didn't take his meals there, as you recall, on Sun. 
day? 
A. No, sir. 
Q. You went there in March sometimes, didn't you? 
A. We had paid two months' full rent and we moved-we 
left. That happened on the 11th and we left on the 13th, so 
that left us half a month. 
Q. You must have come in about the first of April? 
A. It was on the first; we moved in on the first. 
Q. "'\Vhere do you work? 
A. W. T. Grant & Company, Norfolk. 
Q. Do you remember me coming in the store to 
page 113 } see you at Grant's when you were at work one 
afternoon? 
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.A.. Yes, sir. 
Q. Before I came you had consulted roung Mr. Pilcher, I , 
think, and told him you would go over to the house with me, 
didn't you? 
.A.. He was there in the morning. 
Q. When I came in the afternoon, do\ you remember say-
ing to me that you could not bear the thought of going in the 
house? I 
A. I certainly did. ; 
Q. What did I say to you about that?: 
A. You asked me if Mr. Pilcher had 
1
asked me to get off 
at 4 :30. I consulted the foreman and he! said I could. .After 
he left I got to thinking about it and I! decided I could not 
go back over there again. I told you- : 
Q. Did you tell me that? 
A. I told you that I didn't want to gp over there; that I 
would rathP.r not. : 
Q. And I said I could understand that thoroughly 7 
A. You certainly did. . : · · 
Q. Did I ask you then if you would niind giving me some 
of the details about the time he left thei house and so on 7 . 
A. Yes, sir~ [_ 
Q. What engagement did you make with me to tell me those 
things instead of getting off at 4 :30? 
pag·e 114 ~ A. I didn't make any dire~tly. Mr. Cofer, my 
assistant manager, was sta11ding at the end of 
thP. counter and he came a·round and a,Irnd what you were 
talking to ine about. I told him that I didr· 't feel like I wanted 
to go over th~re. 
: 
The Court: What does counsel claim! to be the relevancy 
of this? 
By Mr. Venable: 
Q. Did you ask me to meet you, or consent to meet me, at 
the back door when you got off at 5 :30f: 
A. You asked Mr. Cofer what time I /got off and he said 
5 :30. and you turned and said you would meet me at 5 :30. 
Q. Didn't you suggest the door? 
A. No, sir. 
The Court: Will counsel state the rel~vancy of this testi-
monvt 
Mr. Venable: This was the occasion when Mr. Arnold 
came in. 
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. The Court: Do you attempt to show any bias, or incon-
sistency, or inaccuracy in the witness' testimonyf 
Mr. Venable: No, sir. I realize that in asking· the lady 
about these qw~stions. 
The Court: I don't see t]1e relevancy of it. Of course, coun-
sel has his own points to bring out, and if you can show 
me that you have some relevant point to bring 
pag·e 1i5 ~ out I will let it go. 
By Mr. Venable: 
Q. Did you see me again just before the store closed T 
A. Yes, sir; you came back in with l\Ir. Arnold. 
Q. Mr. Arnold and the floor-manager were talking to you¥ 
A. Mr. Williams is the manager. 
Q. Do you remember me telling· Mr. Arnold, "I have an 
eng·agement with this lady for about ten minutes. I hope you 
won't keep her too .long.'' 
A. I think you said something like that. 
The Court: We have a great record to make up here, and 
I don't see the relevancy of this. 
By Mr. Venable: 
Q. Have you ever sP-en me since that time? 
A. No, sir. 
Q. Did you hear l\fr. Arnold when Im said that you should 
not talk to me f 
A. I don't think he made that statement; not that I can 
remember. He told me upstairs that it was left to me what 
I wanted to do. 
Q. When you came down did you tell me then that you 
thought it better not to talk to me¥ 
A. Yes, sir. 
pag·e 116 ~ Q. Did you hear Mr. Arnold when he raised 
his finger and said, '' This is the Commonwealth's 
witness and I don't want you to interfere with her!'' 
A. "Unless slH~ wants to." He said that too. 
Q. You told me you thoug·ht it better not to talk to me? 
A. Yes, sir, I did . 
. Q. And I have not seen you since f 
.A. No, sir. 
Q. So, you never told me. anything about it T 
A. No, sir. 
Mr. Venable: That is a11. I may wish to ask this witness , 
a question later. 
.T. C. Abdell v. Commonwealth of Virginia. 145 
Leon Nowitzky. 
Note: Thereupon an adjourmnent was taken for lunch at 
1:35 P. M. 
page 117 r .AFTERNOON SESSION. 
Norfolk, Virginia, June 29, 1938. 
The court met at the expiration of the 1recess, at 2 :40 P. M. 
Present: ThP.. same parties as hereto:f ore noted. 
LEON NO,VITZKY, 
a witness on behalf of the CommonweaJ1th, being first duly 
sworn, testified as follows : 1 
Examined by l\Ir . .Arnold : . 
Q. You are Officer Leon N owitzky ofi the Norfolk Police 
Department 1 
.A. Yes, sir. 
Q. Also Investigator for the Coroner !of the City of Nor-
folk? 
A. Y P.S, sir. 
Q. Tell the jury, Officer, what you know about the charge 
against the accused? \ 
A. On May 11th at 5 :05 P. lVI., I arriv¢d at 1318 Lafayette 
Boulevard. That is on tho corner of Royal Terrace and La-
fayAtte Boulevard in the City of N 9rf qlk. On my arrival 
there I entered the house by the rear dqor. The rear door, 
in entering, you go up on a little porch audl go into the kitchen. 
·when I went into the kitche~ I saw the body of 
page 118 ~ :Mrs. Abdell laying, facing • kitchen range. I 
talked a few minutes to som(j! of the officers that 
were there-Serg·eant Shannon and someo:ne else-and started 
an investigation of the room. The body, as I said, was lay-
inp; facing the rangP-, and as I looked do,rn over it I saw the 
woman had been severely beaten~ . 
:Yir. Venable: Your Honor, I think thj witness shoul.d say 
what he saw. He saw bruises on the , oman 's face. That 
is all he can say. As to his conclusion, I ask that that be 
stricken out. . 
The Court: Subject to the criticism 
1
made, the evidence 
will be stricken out unless it is connected up. 
A. I saw the body of this woman wit numerous bruises 
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and a bloody nose. I was very particular about the bloody 
nose because of the fact that the blood was running down the 
room, all the way across the room, very near to a pantry at 
the feet of the woman. I should say this blood had run 
twelve or thirteen feet, probably. The examination of the 
clothes showed the woman didn't have any blood on her 
clothes. I examined the blankets, after consulting Sergeant 
Shannon who was there prior to me, a.nd I found no blood on 
thP. blankets. I continued my investigation of the premises 
and I was handed a note. 
Mr. Venable: I say, Your Honor, that this is 
pag-e 119 ~ a note which was held by the police and which 
counsel was not permitted to see for the purpose 
of identification, and which was refused. Counsel has not 
seen it until this moment. I therefore olJject to its introduc-
tion. 
The Court: Objection is overruled. 
Mr. Venable: , I. take an exception. 
- A. This note was wrote on a piece of Jackson-
Mr. Page : The note speaks for itself, if Your Honor 
please. 
The Court: Is it offered in evidence? 
Mr. Tyler: It has not been offered in evidence yet. 
Mr. Arnold: We are going to ask him to state what was 
on that note, and if we feel it necessary, we will offer it in 
evidence. 
Mr.' Page: Your Honor, I object to that because the note 
itself is the bP.st evidence. 
The Court : I think the point is well taken. 
Mr. Arnold: We will offer it at this time as Plaintiff's 
Exhibit No. 4. 
A. This is a .note on a piece of Jackson Brothers' note~ 
paper. "Sonny boy: If you need me before I get back, wire 
me collect. ,J.C. Abdell. In care of Hotel Harrington. Wash-
ington, D. ,0." Beneath that is a note: ''You be a g-ood boy 
and always remember your daddy loves you, no matter what. 
anybody says.'' 
page 120 ~ By Mr. Venable: 
Q. You spoke of that as being on a pad. You 
didn't read all of the names Y 
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A. ''Jackson Brothers, Boesel & Coltjpany Booth 09-11.'' 
This note was handed me in the house li>y Officer Shapiro in 
the kitchen. I made a further examin4tion of the body· at 
that time.· This woman had been dea<!l for several hours. 
Rigor mortis had finally set in. She was i very rigid. I. talked 
to some other people there at the house and then · called the 
Commonwealth's Attorney, City Corone1~ and Chief of Police. 
After consulting with them, I left and cbntinued my investi-
gation away from the house. Around l n :30 I phoned the 
Washington Police ;Department in Washihgfon, D. C. to notify 
Mr. Abdell at the address-the hotel-giyen in that note. On 
Thursday morning, the 12th, I received a1 phone message from 
Mr. Page that Mr. Abdell was at his ofnce. I told him that 
I was busy around here at that time; tliat he would ha:ve to 
come around to headquarters. They camQ to headquarters and 
we left headquarters and went to the Hollomon-Brown 
Funeral Home. When I saw Abdell I spoke to him. I noticed 
on his neck numerous scratches running *.P and down. When 
we got to the Funeral Home I went into ~he office on the first 
floor next to the morgue and I questiolljed Mr. Abdell as to 
those marks on his neck. I counted themi and he had thirteen. 
They were somewhat new scratches o4 his neck. I said, 
"Mr. Abdell, how did you g¢t those scratches on 
page 121 ~ your neck 1" He said, ''"1ell, you know how 
women are. I had a fight with a woman friend of 
mine.'' I said, '' Do you mind telling m;e who she is Y '' . He 
said no and he told me. At that time Ii said, "Abdell, Mrs. 
Abdell was not a suicide as I had phohed the Washington 
police to notify you''. I . said, ''Your jwif e has been mur-
dered". I said, "She has, and there ar~ two notes found in 
the house and those- I 
By Mr. Venable: 
Q. Two or one in the house f Were two notes in the house 
~ r or one, ! 
A. Two notes. 
Mr. Venable: If Your Honor please, i order not to waive 
the point that Your Honor has formerly ruled upon, I object 
to the introduction of these at this time n the ground stated 
in my former motion. 
The Court: The motion is overruled.; 
A. These two notes wrote on the top r Harrington Hotel 
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stationery, I told :Mr. Abdell that Mrs. Abdell had found 
these notes the day before. 
By Mr. Venable: 
Q. I don't hear you. 
A. I said I told Mr. Abdell that Mrs. Abdell had found these 
. notes the day before in his room in the house 
page 122 ~ and that they were in his handwriting and that 
he could not get away with her writing· these 
notes. He says, '' I wrote these myself for her''. The first 
one, addressed to "My Dear Clifton and Bobby". 
"I'm going away on a. long trip and not coming back. I 
want you both to love and obey your Daddy for I realize 
that-'' 
Mr. Venable: Do I understand those notes are offered in 
evidence? 
Mr. Arnold: Yes, sir. 
Note: These notes are offered in evidence as Plaintiff's 
Exhibits 5 and 6. 
By the Court : 
Q. You might as well read them now. 
A. -"that even with his mistakes he has been far better 
than the average father. I also realize more than ever, these 
past few weeks, that I have not been the kind of a wife I 
should. Yon boys do not understand now, but with God 
willing I hope some clay you will. 
'' So now before leaving, may I again say, be good, be kind, 
be true and mind your Daddy and I'm sure he will always 
stick by you. 
Lovingly 
MUM.'' 
page 123 ~ (Reading- No. 5 as follows:) 
''I am going a.way but before I go away I wish you all 
the luck and happiness in the world. I know you have done 
many things you should not of done, hut I let my jealousy 
and madness get the best of me and now that I realize there is 
little or no happines8 for us together because of my many 
shortcomings, and I beg you to forgive me for leaving, for-
give me for being- the deceitful and rotten wife I ha.vc been 
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and forgive me for causing you so much worry, so many 
heartaches, by talking about you to everyone, by pulling 
always against you, by ma.king the children work against you 
and by letting my meanness ruin you I and everything you 
w·orked and strived for. I am leaving :the children in your 
care for I know you '11 take good care : of them. May God 
bless you." No signature. ' 
He said that he wrote them some time ago for Mrs. Abdell. 
I placed the cl1arge of murder against Mr. A.bdell and con-
tinued my investigation until, I think, th:ttee days later. Three 
days later I talked to a Mr. Palmer. After talking with Mr. 
Palmer I called the city jail and asked. that Mr. Abdell be 
brought into 'the office for a line-up. I t~en left Mr. Palmer's 
home on LaSalle A venue and proceeded \to the city jail. On 
my arrival there I had with me Mr. P~lmer, Mr. Palmer's 
son, Sergeant Shannon, and I think sopieone else; I don't . 
remember. Anyway, I got 1Jo the city jail and I 
page 124 ~ was met by a Mr. 0 'Neal. frhe Sergeant and I 
asked him if he was ready tfor the line-up, and 
he sai~l Mr. Abdell will not come out. 1, I said, '' Maybe he 
wm. I will talk to him". I went back and asked him to ad-
mit me to the cell-block, which he did. \ I went back to the 
cell-block and found Mr. Abdell in a cell with a man named 
Creasy. They were playing cards on tte side of the bunk. 
I said, '' Abdell, I want yon to come outj for a line-up". He 
said, "I am not coming out and I am not going to talk to 
you. My la.wyer advised me not to ta~k to you". I said, 
''I do not want to talk to you, Abdell''j I said,- ''I am in-
formed that your wife has been mnrdere,d and I have a man 
who saw someone coming out of her hqrnse a.t nine o'clock 
on the morning of this murder, or 9 :30. I want to see if you are 
the man or not the man. I don't want you to talk to me 
about the murder". He said, "lam not coming out". So 
I a.sked that the cell-block be opened. When he opened the 
cell-block door to the cell, I went into tl~e cell where Abdell 
was and taken his hat and coat down mad passed it over to 
him. I said, '' Abclell, don't be foolish ' If you didn't do 
this thing somebody else did. Corne 01 out". He refused 
to take his hat and cont and I put my l and on his belt and 
pulled him out. ·when I got him out of he cell, the corridor 
down to the left of the way I was facing, ming out with him, 
which would be to my left, about ten fe ,t away I heard Mr. 
Palmer speak up and said, ''No use to go any 
page 125 ~ further. That is the man It saw coming out of 
the door''. I said, '' What l ave you got to say 
. 150 Supreme Court of Appeals of Virginia. 
Leon N owitzky. 
to that, Abdell f'' He went back in the cell and didn't an-
s.wer m.e and, I didn't question him any further because he 
told me. his counsel had advised him not to talk to me. But 
when I asked him to please come out of the cell he went fur-
ther back in the cell, clear into the far corner, when I told 
him that I had a man to identifv him. That is the last that 
I can tell you because the rest of it is my investigation which 
will be covered by witnesses. That is as far as I can go at 
this time. 
By Mr. Arnold: 
Q. Officer Nowitzky, did Mr. Abclell make any statement to 
you concerning when he left Norfolk¥ 
A. Yes, sir. Mr. Abdell told me that he left Norfolk on 
Monday night, had checked in the Harrington Hotel, I think 
he said, at eleven o'clock on Tuesday, and had not been 
back to the house or in Norfolk in that time until I notified 
him.-
By the Court: 
Q. When did he say he leftY 
A. On Monday night. 
Bv Mr. Arnold: 
"Q. Did you observe the bloo~l that was on the floor of the 
kitchen? 
A. I did, Sir. 
page 126 ~ Q. Describe that to the jury? 
A. It was a long, running stream of blood that 
I had made an examination of the woman's face as she was 
laying on her left side that had come from her nose. I traced 
it from her nose near to the pantry door. 
Q. What was the distance of that blood stream T 
A. I imagine, Mr. Arnold, around twelve feet. 
Q. Did you examine her clothes t Can you tell the jury 
whether or not there was any blood on her clothes Y 
A. There was not, Sir. 
Q. Did you examine the gas stove Y 
A. I did, Sir. 
Q. What did you find ther~, Officer? 
A. I made an examination of the gas stove. I found this 
was a six-burner, elevated range with a small compartment 
under the burners. In this compartment were several news-
papers. Laying between those newspapers was a man's wet 
handkerchief. That handkerchief, I will have to go to get, 
I 
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Mr. Arnold. I turned it over to the cbjemist. To my sati~-
f action, it was wet with water. I made &n examination of the 
six jets-white porcelain jets-there was nothing on them. 
I made ~ very close examination for aby prints that might 
be on them and there was no print on these jets. 
· By the Court : 
Q. No prints? 
page 127 ~ A. No :fingerprints. 
By Mr. Arnold: 
Q. Diel you examine the blankets, OffiQer? 
A. I did, Sir. I 
Q. Did you see the blanket on the stove? 
A. I didn't see the blanket on the sfove, Mr. .Arnold. I 
had the blanket described to me by Sergeant Shannon the 
way it was on the stove. ! -
I 
Mr. Venable: Sergeant Shannon hasi already testified. 
Mr. Arnold: We want to go a little further than that. 
Mr. Page: Suppose you ask him what he saw, Mr. Arnold. 
We object to the question as leading. I 
Bv Mr. Arnold: 1 -
· Q. Tell us anything you know about pow the blanket was 
arranged? ! 
A. After talking with Sergeant Shannon, with the body 
still laying on the floor, I taken the blailtket and made every 
effort to let that blanket lay over this bo~y. 
I 
Mr. Page: We object to that, if the Court please. He is 
making an experiment there of the blanket as related to him 
by Officer Shannon. 
The Court: I didn't understand it that. way. He was mov-
ing a blanket; that is all I heard him say he was doing. The 
objection is overruled. i 
Mr. Page: We save the point. 
page 128 ~ A. The blanket had to b crammed into the 
guard, or whatever you call hat little grate that 
is over top of the burners on an ordin ry stove. The only 
way that blanke_t could have been there i as to be put there. 
Mr. Venable: Your Honor, I ask that:that be stricken out. 
It calls for an opinion.of this witness 1,as to how he could 
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have fixed it. He can testify to what he saw. He didn't see 
it on the stove. Now, he gets a third party to tell him how it 
was on the stove, and he goes and makes the experiment. I 
don't think that is proper testimony. 
The Court: What do you say to that, Mr. Arnold? 
Mr. Arnold: Your Honor, it was an experiment that he 
was making from physical facts, comparing with it a state-
ment of the physical facts in existence . 
. Mr. Venable: He does not know the physical facts. 
Mr. Arnold: I ,vant to ask him a question. 
Mr. Arnold: 
Q. Could it or could it not have been placed on that stove 
in any manner so that it could be laid, the way it was, as 
described, across this stove? 
Mr. Venable: This blanket is probably six feet long, and 
here is a woman lying within three feet of the stove, which Mr. 
Shannon says, and the stove was about as high 
page 129 ~ as that table-not quite as high. To give an 
opinion that something could not be done is ab-
surd, it seems to me. I believe it is an imagination which the 
witness has, which we are not trying murder cases on. He 
didn't see the blanket on the stove. 
The Court: I don't think the witness could give his opinion 
of whether or not it could be done, but, I think he could state 
whether or not he ,vas able to accomplish the experiment. In 
other ,vords, the result may be whether or not he can state 
he was able to make this blanket stick in a. certain manner 
or fold in a certain way, but, whether it could be done or not 
is not within his province. All right, proceed. 
A. I placed the lower encl of the blanket, tried it long-
ways, back over this body, farming- a tent like, or awning, 
over this body back to the top of the stove. The weight of 
the blanket immediately toppled it and I turned it loose. The 
only wa.y I could make that blanket stay there was to tuck it 
in the grating of the gas range. 
:M:r. Venable: Then, if Your Honor please, it could have 
stayed there if it had been tucked in those little :fingers of the 
stove. 
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page 130 ~ By Mr. Arnold: . , 
Q. Officer N owitzky, the distance from the top 
of that stove down to the floor, could a person lying on that 
floor put-
Mr. Venable: Let's get what the top :of the stove was. 
I 
Mr. Venable: 
Q. Do you know, ]\fr. Nowitzkyf 
A. No, sir, I didn't measure that. 
By Mr. Arnold: 
Q. Look at the picture of the stove. i My question was: 
Could a. person lying on the floor place I that blanket on top 
of where it was described to you to have been? 
A. What was the question Y 11 
Mr. Venable : y OU don't mean it coulcl be placed before it 
was let down? ·1 
1\fr. Arnold: I am asking a quest.ion. · 
l\fr. Arnold : I 
Q. Could a person lying .on that floor :rtiake a tent arrange-. 
ment, as you described, out of that bl~nket by placing it 
on the stove or not f 1 • 
Mr. Venable: I object to that. 
The Court : Overruled. 
Mr. Venable: We note an exception. 
page 131 ~ By Mr. Arnold: 
Q. What wa.s the position .. of the arms of this 
lady? 
A. She was in this manner. 
I 
:r·E::::Ie~en: ::~t 1::1:: hi:w f::::e. br:r. :e:~l~:::: t:::: 
ward. 
By Mr. ~enable: 
Q. With fingers open f 
A. Yes, sir, fingers open. 
By Mr. Arnold: 
Q. Officer, did you examine the doors and windows? 
. I 
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A. Yes, sir. 
Q. What was the condition of the windows and doors as 
to being solid or broken in any manner f 
A. The window over the stairway that leads into the front 
room was broken. The back door was open. The rest of the 
house was closed. That was on my arrival there. 
Q. The arrangement of the roo:rri on the first floor front, 
what was itt 
A. The first floor front room you enter from a porch leading 
from Lafayette Boulevard into a front room. To the left 
of that front room was a door with an ordinary lock on it. In 
that room I found laying on the bed a new straw 
page 132 ~ hat. To the right there is a stairway-a little 
stairway that has probably got six steps on it 
that leads up from the front room to a little platform. That 
platform leads to the left of the stairway going upstairs and 
directly in front of the platform is anoj;her stairs leading down 
in the kitchen. To get from the kitchen to the front room 
you have to go over that platform and steps, which is ap-
proximately six steps in the kitchen and six steps down in 
the front room, or vice versa. 
Q. What was in the room that you spoke of to the left after 
.you entered the front room 1 . 
A. There was a window leading out to the porch. That win-
dow had been freshly broken. I found part of the glass under 
the radiator and part of the shavings of the glass in the 
window. There was a bed in that room; I think, a desk or 
some arrangement directly in front of where the :fireplace ap-
parently was. In there was numerous papers and a diary, 
and, as I say, a ha.t and a man's clothes. 
Q. You have the hat? 
A. Yes, sir. 
Q. I will ask you to bring that hat here and that hand-
kerchief you ref erred to. 
A. Yes, sir. 
Q. Officer Nowitzky, you said something about a lin~-up. I 
don't know whether the jury understood what you 
page 133 ~ meant. 
A. I wanted to place the defendant in a line-
up so that Mr. Palmer could see him without me passing 
him over to him. 
Q. What is a line-up? , 
A. A line-up is, having other people placed in a line-up and 
having whoever you want to look at the person pick him out 
of a line rather than carry him individually to him. 
i 
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Q. A line for whatt vVhat do you pid}r them out of a line 
for? I 
A. Mr. Palmer had informed me- : 
! 
i 
Mr. Venable: If Your Honor please, before we go any_fur-
ther, I probably didn't mention it in the: motion but I should 
have made it a few moments ago. Now, ithe question of line-
up has become well established. It is a• well known practice 
that you line up twenty men, one of wh<;>m is a suspect, and 
ask somebody to walk down the line andl try to pick him out. 
Now, the only evidence we have got of identification is by 
Mr. Palme1· in a narrow corridor hardlvl wider than between 
those two desks. Nowitzky goes down ,v~th Mr. Palmer, pulls 
the man out of his cell in front of him ahd Mr. Palmer- says, 
"That is the man" .. I say that identificption is far from a.n 
identification that is fair and reasonab1e, according to the 
American standards. I sa.y that all shotjld be stricken out in 
reference to that identifieati~n. ;r ask that Your 
page 134 ~ Honor tell the jury to disregfl,rd it. 
The Court: Unless it is ce>innected up with Mr. 
Palmer. ' 
Mr. Venable: If it were connected up, it would not help 
my situation. I 
The Court : I will not pass on the motion until we see 
whether or not it is connected up. [ · 
Mr. Venable: I ask that that part be stricken out right 
now. ·i 
The Court: I reserve judgment on th~ motion to see if the,, 
Commonwealth does connect it up. If he !does, well and good; 
if he does not, I will strike it out. 1 
Mr. Venable: How about hearsay? 
The Court: I reserve judgment on it. 
Mr. Arnold: The Court understands: that all of this oc-
curred in the presence of Mr. Abdell. 
Mr. Venable: The man was pulled iout ·of the cell and 
Mr. Palmer said, "Here is the man". 1 
Mr. Arnold: The witness is with you. 
CROSS EXAMINATI N. 
B.y Mr. Venable: 
Q. Mr. Nowitzky, who was the office in charge, or the 
deputy in charge, at the jail the night you went over? 
A. I don't know which was in charge, put Mr. Tom O 'Neal 
I 
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. was the man that I imagine would be in charge 
page 135 ~ because he was the one I talked to over the phone 
and the one I talked to when I arrived. !'had not 
made a note and I was not sure which one it was. There 
w·ere two there. 
Q. This is not the first time you have testified, is it, Mr. 
Nowitzky? 
A. Sir? 
Q. You testified before the Coroner, didn't you? 
A. Yes, sir. 
Mr. Venable: Before I cross examine Mr. No1vitzky fur-
ther, can he go and get that hat th~t he is talking· about 1 
The Court : I don't want to waste time. We could pro-
ceed with another witness while he sent for that. 
Mr. Venable: That will be all right with me. 
By Mr. Venable: 
Q. Mr. N owitzky, you have introduced three notes. The 
first note you got at the house, didn't you? 
.A.. I got-yes, sir, at the house. 
Q. The other hvo notes you didn't get from the house? 
A. I got them from Mr. Swartz, the Chief Probation Officer 
of the Juvenile Court. 
Q. Did you get. those the next da:y or that night, or when 
did you get them? 
A. Either that 11ight or early the next morning. 
Q. Mr. Nowitzky, do you remember whether or 
page 136 ~ not you made this statement before the Coroner: 
'' I do not want to keep back from you, espe'Cially, 
Mr. Venable, but I have bMn instructed by the Common-
wealth's Attorney to go only as far as I thought necessary 
for the Doctor to bring back his verdict.'' Do you remem-
ber making tha.t statement t 
A. Yes, sir, I made that statement. But, l\:fr. Venable, I 
didn't make that statement just as to the Abdell case. That 
is my general instruction from the Commomvealth 's Attor-
ney-not to disclose any more evidence than is necessary in 
any case. 
Q. I wa~t to ask you if you didn't answer this question: 
'' As I understand, .acting under the Commomvealth 's Attor-
ney ,you are instructed to give onlJc a part of the evidence 
that you knowt" "Answer. That is right." 
A. That may have been, but my answer should ha:ve been: 
'' All that was necessary at a preliminary hearing at the 
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Coroner's Inquest.'' It was not that ~e were holding any-
thing back from the standpoint of not te,ling the whole truth. 
Q. Didu 't you frankly admit that thet·e were• other details 
which you had not tokl, at the instruction of the Common-
wealth's Attorney? 
A. Plenty of details that I didn't tell :at the Coroner's In-
quest. 
Q. Didn't you say, "I am conscious that I am telling the 
truth, but I am not telling it from the standpoint 
page 137 ~ of attempting to conceal anything from any one. 
I am protecting,- the interest bf the State the best 
I can, and I am not disclosing certain evidence that the State 
has unless being told to do so, by the ~ommonwealth 's At-
torney?" ! 
A. That is correct, Sir; absolutely co1~rect. 
Q. At that inquiry you had taken the oath to tell the truth, 
the whole truth and nothing but the trut}j? 
A. Yes, sir. : 
Q. And you failed to distinguish N o~vitzky, the witness, 
from Nowitzky, the prosecutor, didn't you? 
A. No, sir, I didn't. I am not the prosecutor. I am only 
detailed with a duty ,·dienever there is k murder committed 
to go out there and get the murderer. i 
Q. I mean, your official duty; I clidn 't imean that you were 
the official prosecutor. You are the man who swore out the 
warrant? I 
A. Yes, sir. 1 
Q. When you confronted Mr. Abdell fvith the notes, you 
did it at that undertaker's esta.blishmen1, didn't you? A. Yes, sir. 
Q. Was there any attempt on his part to deny that he 
wrote the notes? Did he tell you he wrote them? . 
A. No, sir, there was not. 
Q. He told vou he wrote the notes f 
·A. Yes, sir. ·, 
page 138 ~ Q. Didn't he say, '' I wrot' those notes and I 
can explain them f" Didn't r. Page, his attor-
ney, step in and say, "Don't explain anyt ·ng to him". Don't 
you recall that happened 1 
A. No, sir, I do not. Mr. Page had go e into the lavatory 
of the undertaker's establisbmcnt-
Q. I know-
A. I am going to get to that point. i 
As soon as he got in the lavatory, na~ally, I took advan-
tage of the moment and taken Mr. Abdcll 
1 
I 
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Q. As soon as you got him out of Mr. Page's view, didn't 
you say, '' I ha.ve something to tell you'' 1 
A. I sure did. 
Q·. Didn't you say, "You know, I have these notes on you" f 
A. No. I let him know that Mrs. Abdell had found those 
notes and that they were in his handwriting and not hers. 
I am answering you now the way it happened. I let him know 
that Mrs. Abdell had found those notes herself the day be-
fore . 
. Q. Wait a minute. You don't know when Mrs. Abdell 
found them. 
· Mr. Venable: I ask that that be stricken out. That would 
be purely hearsay as to when Mrs. Abdell found the notes. 
The Court: You can't tell until the examination is con-
cluded. 
page 139 ~ Mr. Venable: He can say Mrs. Abdell had them 
_ the day before but he could not say when :Mrs. 
Abdell found them. 
Mr. Tyler: He is not reciting the truth of those state-
ments; he is saying, ''I told Mr. Abdell those things". 
The Court: Proceed. 
By Mr. Venable: 
Q. You also said to him something about, '' I know you 
. called your sister up as soon as the officer told you your wife 
was dead''? 
A. I did. 
Q. And then didn't you say, ''Why did you kill your wife? 
Didn't you write these notes?" Didn't you say thaU 
A. I don't recollect asking him why he killed his wife, al-
though I told him that I knew he did. 
Q. Here is what I want to know further: I want you to 
either deny or affirm that at that moment when he said, '' I 
can explain those", and started explaining, that Mr. Page 
stepped up and said, "Don't explain anything". 
A. I know Mr. Page came up. It don't strike me it was 
right at that time. I know Mr. Page came up and that was 
the end of the conversation. 
Q. As soon as Mr. Page got there the conversation stopped Y 
A. The conversation ceased, yes, sir. 
page 140 ~ Q. Then did you make any arrest there or did 
you arrest him when he came out of Mr. Page's 
office in the Bank of Commerce? You didn't actually a.rrest 
him, did you? 
,T. C. Abdell v. Commonwealth ol Virg:nia. 
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A, No, I let him go on. I went back tojthe Commonwealth's 
Attorney's office. I 
Q. I don't care what you did. : 
A. I had a conference with Mr. Arnoltl. After the confer-
ence with Mr. Arnold I was instructedl to -place him under 
arrest. 
Q. Y o·u placed him under arrest? D~d you actually place 
him under arrest f 1, • 
A. That is exactly what I am trying: to tell you. I was 
busy upstairs and sent a radio car down to where I figured 
he would be. · I 
Q. So you were not present when h~ was arrested? 
A. When he was actually under arrest, or at least brought 
in-I don't know whether the officer plac~d him under arrest-
I told him to bring him in, and I don't kiow whether I placed 
him under arrest when he was brought in or how he was 
placed under arrest. . ! · 
Q. When ·did you next see him? Did you see him at the 
station house just after he was brought! in? 
A. Yes, sir. 
Q. And didn't Mr. Page come arou~d there? He came 
around there with you, clidn 't he? 
page 141 ~ A. Mr. Page was with me practically all the 
time. j 
Q. And Mr. Page went with you to the: undertaker's, dicln 't 
he? ! 
A. Yes, sir. I! Q. When you were in the station there, didn't you try to get 
Mr. Abdell to talk again? _ · 
A. Yes, sir. I tried to get Mr. Abdell! to talk every time I 
got the opportunity. That is, when tl)e attorney was not 
present. 
Q. What did Mr. Page say to you at that time; do you 
recall? 
A. Yes, sir. 
Q. What did he say? 
A. Not to talk to him. 
Q. Is that all he said? 
A. I don't remember. 
Q. It was a lit_tle stronger than that, asn 't it? 
A. Well, if it was stronger-I know iat I was trying to 
question him and Mr. Page was stoppin . me; I know that. 
Q. And you say that any time you could get a chance to 
talk to him without the presence of c~unsel, you would? 
A. Yes, sir. I 
I 
I 
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Q. And you kuew when he went to jail that Mr. Page had 
instructed him not to talk to you at all 1 
.A. • .And I didn't atttempt to. · 
Q. Yon said something about some blood being 
page 142 r on the floor, and the Doctor has testified to some 
blood. Did you assist in dishing up any of that 
blood! 
A. I don't think so. 
Q. )Vho did thaU 
A. I could not tell you. 
Q. That was probably before you got there? 
A. The only thing that I had any part in the analysis, or 
picked up myself, was the handkerchief. They got the lady 
attendant at the undertaker's to take the fragments from 
under her finger nails. , 
Q. I don't think I have anything more to ask you, Mr. 
Nowitzky. 
A Juror: May I ask him a question? 
The Court: "\Vha t is the question¥ 
A Juror: He stated in his testimony just now that he asked 
Mr. Abdell had he had a fuss with anybody-a fight with 
anybody-and he said he, "Oh, just a woman", and he had 
scratches on his neck. I understood Mr. N owitzky to say that 
he asked Mr. Abdell who the woman was and he told him. 
· He didn't tell who the woman was. 
The Court: That is correct. 
The Juror: Hmm 't the jury the right to know that? I 
don't want to ask Your Honor anything that does 
page 143 ~ not belong there. 
The Court: He made the statement that the 
witness will. be forthcoming on the witness stand. 
The Juror: All right, Your Honor. 
ROBERT ABDELL, 
a witness on behalf of the Commonwealth, being first duly 
sworn, testified as follows: 
Bv the Court : 
"Q. How old are you, Son f 
A. Thirteen. 
By Mr. Tyler: 
Q. Wha.t is your name, Bobbyf 
A. Robert Sharp Abdell. 
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Q. Where do you go to school Y 
A. Ruffner Junior High. 
Q. What grade are you in? 
A. Hig·h seventh. 
I 
Q. How long have you been over at Ruffner? 
A. Half a year. . 
Q. Did you go over in February or did you go in Septem-
ber? 
A. February. , 
Q. Where are you staying now, Bobby? 
A. Over at Billy Thorpe's. 1 
Q. A friend of yours? 
page 144 ~ A. Yes, sir. : 
Q. Have you ever sold any newspapers? 
A. Yes, sir. 1 
Q. How long a.go did you sell newspapers? 
A. I sold them about a year. : 
Q. W4ich paper did you sell? 
A. The Ledger Dispatch-the final. 
Q. Did yon sell it downtown or deliver it around? 
A. Around. 
Q. To people's houses? 
A. Yes, sir. I 
Q. Did you have a regular route or did you help somebody 
else? I . 
A. I had a regular route. 
Q. What did you make a week? 
A. About $1.32. 
Q. Bobby, do you remember when Y:our father went to 
~T ashiugton the last time? , 
A. Yes. 
· Q. Do you remember when he left for Washington T 
A. Well, he didn't tell me where he was going. 
Q. He just tqld you he was leaving? 
A. Yes, sir. 
Q. Did he giv:e you anything when was leaving? 
A. He gave me a note. • 
page 145 ~ Q. Had you ever seen this ote before, Bobby? 
A. No, sir. It was in an envelope. 
Q. Was it sealed up in an envelope? 
A. Yes, sir. 
Q. Did he tell you anything when he gave you the note, 
Bobby1 1 
A. He just told me if anything happened while he was 
away to go down to the post-office and telegraph him, but, 
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if nothing happened to give l1im the letter when he came 
back. 
Q. Did he tell you anything else Y 
A. No. 
Q. He told you if nothing happened to give him the letter 
when he caine back? 
A. Yes, sir. 
Q. What did you do with the letter! 
A. I hid it. 
Q. Where did you hide it? 
A. In the pantry between some papers. 
Q. Did you ever return the letter to him t 
A. I gave it to a policeman. 
Q. Do you know the officer you g"ave it to Y 
A. No, sir. 
Q. Had your father ever told you that before, Bobby? 
A. No, sir. 
Q. That was the first time yon ever remember him telling 
you that! 
page 146 r A. Yes, sir. 
Q. Bobby, what time did you leave home on 
Wednesday morning for school, do you remember? 
A. Between eight o'clock and fifteen minutes after. 
Q. Between eight o'clock and fifteen minutes after? Did 
you go from home to school? 
A. No, sir. I went over to a boy's house first and then I 
went from his house to . school. 
Q. Bobby, what time did you get home? 
A. About four o'clock. 
Q. Was there anyone at home when you got there? 
A. No, sir. 
Q .. What did you do? 
A. I went home like I usually do and knocked on the door. 
Nobody came. _ 
Q. Nobody came to the door? Then where did you go, 
Bobbv? 
A. "'over te Mrs. Dorman's. 
Q. To see if your mother was over there? 
A. Yes, sir. 
Q. And you didn't find her at Mrs. Dorman's? 
A. No. 
Q. Where did you go? 
A. Mrs. Kirles '. 
Q. Mrs. Kirles' f 
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A. Yes, sir. 
page 147 ~ Q. Did you find her there?/1 
A. No, sir. 
Q. Then where did you go Y ~ 
A. Mrs. Kirles came up there and she and I-I told her 
that sometimes Mrs. Dorman fools me [and tells me she is 
not over there when she is. We came over there and smelled 
gas. So· Mrs. Dorman got on her clothes ~d came over there 
and then Mr. Shannon came out there. i 
Q. Then he broke the window and go~ in the house, I be-
lieve? 1 
A. Yes, sir. 
Q. Bobby, did or did not your father lspend the nights at 
your house where you live? I 
A. He did not. i 
Q. How long had it been since he did s]!)end the night there, 
do you know? You don't have to tell ~he exact time, but, 
about how long? Has it been a year orl two years, or three 
years, do you remember? 
1 
A. It has been a year or two. : 
Q. About a year or two? 
I 
I 
Mr. Tyler: Answer Mr. Venable's questions. 
I 
· CROSS EXAMINATION. 
By Mr. Venable: I 
Q. Bobby, what time did you say you lei ft home that morn-
ing? 
page 148 ~ A. Between eight and fift~en minutes after. 
: 
By the Court: 
Q. Where was your mother when you left? 
A. Home. l 
Q. Did she tell you goodbye, -or any 1 ·ng like that? 
A. Yes, sir. 
By Mr. Tyler: 
Q. What condition was she in; BobbyY 
A. Well, happy, I guess. She usually is 
Q. Did she have· any marks on her? 
A. No, sir. 
By Mr. Venable: 
Q. Bobby, what time of day was it th~t your father gave 
you this note Y ; 
I 
~ .. ~ .. 
164 Supreme Court of Appeals of Virginia 
Robert Abdell. 
A. Sunday afternoon. 
Q. Sunday afternoon Y 
A. About four o'clock. 
Q. Sunday afternoon? 
A. Yes, sir. 
Q. vVhat afternoon was iU 
A. I didn't understand you. 
Q. When did your father give the note? 
A. Sunday afternoon. 
page 149 ~ Q. All right. Where were you when he gave it 
to you? 
A. In the sun parlor, cutting some stock sheets. 
Q. Your mother was not at home, was she? 
A. Yes, sir. 
Q. Where was she? 
A. Up in the bedroom. 
Q. She was upstairs? Do you remember about a little over 
a year ago-were you the boy that got hurt by an auto-
mobile or was it your brother? 
A. Automobile 1 :My brother, he got hit down at Ocean 
View once. 
Q. Got hit by what? 
A. By an automobile down at Ocean View. 
Q. "\Vhen was that-about a year ago or a little longer? 
.l\.. Yes, sir, about a year or two. 
Mr. Tyler: If Your Honor please, I don't see any sense 
in going into an automobile accident that happened over a 
year or two ago. 
By Mr. Venable: 
Q. Your father was not at home when he got hurt, was 
he? 
A. When he was down at Ocean View he was going home 
about twelve o'clock from a lady's house down at Ocean 
View. 
Q. Your father was out of the city, wasn't he, or 
page 150 ~ do you remember, Son T 
A. I don't remember. 
Q. You don't remember! 
A. No, sir. 
By the Court: 
Q. Son, you say your father didn't leave for Washington 
but went away on Sunday? 
I 
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. A. Yes, sir. 
Q. And gave you a note at your home? 
A. Yes, sir. I 
Q. How much of Sunday hacl he spe~t there-.:-had he been . 
there all day or part of the day, or what? 
A.. While I was at Sunday School, 'fhen I came back he 
was home. , 
Q. Did he stay there until he gave you the note or did he 
go out? 
A.. No, he stayed there. 
Q. Did he have dinner there? 
A. Yes, sir. , 
Q. Did you all have dinner together br noU 
A. Yes, sir. ' 
Q. Who had dinner together? 
A. All of us . 
. Q. Who is all of usY i 
A. Mamma, Brother, and myself and,
1 
Daddy. 
page 151 ~ By l\fr. V' enable : 1 
Q. Bobby, tell me this: Itow many were there 
who stay in the house regularly_:_you, ypur mother and your 
brother-was anybody else there? 
· A. Well, two people upstairs. · 
Q. I mean, besides the people upstairs!? 
A. Yes, sir. i 
Q. Now, this was in May. Was anyboi else there-did you 
have any relatives visiting you in Marc or ApriU 
A. No, sir. 
Q. Just you three were there in March and April t 
A. 1:es, sir. i 
I 
By the Court: t Q. Was anybody with you when he gave you the note? 
A. No, sir. 
Q. Nobody heard what he said to you bout the note? 
A.. No, sir. 
Q. Did you tell anybody what he said bout the note? 
A.. No, sir. " 
Q. Before the tragedy happened? 
A.. No, sir. 
Mr. Venable: That is all. 
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page 152 ~ JAMES CLIFTON ABDELL, JR., 
a witness on behalf of the Commonwealth, being 
first duly sworn, testified as follows : 
Examined by Mr. Tyler: 
Q. Clifton, state your name to the jury? 
A. James Clifton Abdell, Jr. 
Q. How old are you, Clifton f 
A. Fifteen years old. 
Q. Where did you go to school? 
A. I went to Maury High School Y 
Q. You went to Maury High Schoolf 
A. Yes, sir. 
Q. Did you stop? 
A. I stopped after May 11th. 
Q. Where are you living now, Clifton T 
A. I am . living in Roanoke. 
Q. Clifton, ha.ve you ever worked f 
A. Yes, sir. 
Q. What have you done? 
A. I have carried papers and cut grass and carried vege-
tables. 
Q. What paper did you carry? 
A. I ~arried the Ledger Dispa.tch and I helped a boy carry 
the Virginian-Pilot. 
: Q. How much money would you average a week, Clifton 1 
A. I carried two different routes. I carried the first Ledger 
route and I only made a little over a dollar a 
page 153 ~ week on that. I would average about a dollar 
and a quarter carrying vegetables and cutting 
grass. 
Q. Clifton, do you remember your mother finding any notes 
in your father's room? 
A. Yes, sir. 
Q. Did you see the notes, Clifton f 
A .. No, sir. She told !Ile about it. 
Mr. Venable: We object to what your mother told you . 
By Mr. Tyler: 
., 
Q. When did she tell you about it? 
A. She told me about it Tuesday afternoon. 
Q. That was the day before she was found dead? 
A. Yes, sir. 
.T. C, Aq4e~l v:. Cqm.rµ.Qn'Y~ajt9. o V:i;r;gW,a. 
, ri,mes Clifton, . .Abd,ell., ~ r. 
" -- I 
1.67 . 
. ·. 
Q. Clifton, did you repair the doors in any way Tuesday 
night? : · · · 
4". Y ~.s,. sir.. ~ put an ex~ra. ~atch on h~il door. 
Q. ~~ whose request! · · 
1 A. At her request. 
1 Q. By a latch, do you mean a latch yo.u, \lSC a key to_ open Y 
~-~ ~ 0 1 ~.ir-. You bolt it on th~ insicle~ · · Q. Clifton, what was the condition ·of your mot:b.~.i; wJ;ien . 
you left her W edne.sday 1n;oq1ing? : · · · · · · 
~-. ~e ,vas in go.od spirits. 1 
Q._ Was she m~rk~d in any '1w~y 9.r p~r~~ctly nor-
page 154 ~ mal f · · · .. 
A. Perfectly normal. ! 
Q~ Wlwt ti1I1~ tlic1 you leave, Clifto~ 1 
A. Between a quarter after eight and twenty-five minµte~ 
aftet j · · 
Q. I presume yon were going tq sch~ol? 
A. Yes, sir. 1 
Q. Where did you leave your mother? 
A. She was in the kitchen when I· left. 
Q. What was the condition of the cfoors when you left, 
Clifton-were they open t : · 
A. I walked out of the back door ~nd I the screen was op~n 
when I left ; I walked out of the back dod,r and the screen ·was 
open. · ' · · 
Q. Do you know whether or not yo~t father had k~ys to 
the doors of that house f : 
A. Yes, sir. No, I dqn 't knqw exa9t1y -whether ho ~ad 
them or not, but he had them before he: left. 
Q. Wihe~ was the last time that you !saw yo;ur father ·be-
fore he went to W ashh~.g:~on J · 
4,. Su:~day ~n the kit.chen. 
Q. In the kitchen! 
A. Yes, sir. 
Q. About-wlmt time was that, do yo remember, Clifton? 
A. No, sir, ;I:~b,e came ,do:wp. ,to get ;S m.e wat~r fo shave. 
Q. Did or did not your fa er· spend the nights 
page 155 ~ at your-house? 
A. No, sir. 
Q. He didn't. How long had it bee si~ce -~w ,habitually 
spent the night theref . · · 
A. Two or three years in November. r 
Q. When did yoµ Jltr._ive ho~~ .o:P ·:Wed;n. ~.sday, Clifton 1 
.4. ;rt Wfl.S ;~ft~r _i;~rµr p ~clqq~. ! 
Q. Was it af~er Bobby ~r,rived:f 
~-. I 
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A. Yes, sir. 
Q. What did you find when you arrived there¥ 
A. Some people were around the house and told me they 
smelt g·as, and Mr. Shannon was trying to get in, so I told 
him to break a window. 
Q. Did you find the window already broken¥ 
A. Yes, sir, the window was broken in the front, the front 
of the house. 
Q. Mr. Shannon got in by use of that hole? 
A. No, sir, because the hole was too low to reach the lock. 
Q. In other words, it was too far down to reach your hand 
up¥ 
A. Yes, sir. 
Q. "V\T as that window broken when you left there that morn-
ing¥ 
A. No, sir. 
Q. What room did that window have access to 
, page 156 ~ that was broken 1 
A. My father's room. 
Q. Clifton, have you ever heard your father threaten your 
mother within the last year? 
A. Yes, sir. 
Q. Under what circumstances was that threat made? 
A. He told he1: that one of these days she would be among· 
the missing·. 
Q. Did he say anything else, Clifton? 
A. Not at that time. 
Q. Did he say anything within a year-any other threat 
besides that¥ , 
A. He said there were plenty of people he could get to 
do things for you at this time cheap. 
Q. Plenty of people you could g·et to do things for you at 
this time cheap? 
A. Yes, sir. 
Mr. Tyler: Answer Mr. Venable 's questions. 
CROSS EXAMINATION. 
Bv Mr. Venable: 
., Q. Clifton; you are fifteen, you say¥ 
.A. Yes, sir·. 
Q. W'ben did you enter Maury¥ 
page 157 } A. I was in my second term. That was Septem-
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Q. During and '36 and '7, you were in ~ 1 uffner, weren't you V 
A. Yes, sir. 
Q. Do you remember in March of this year that you were 
suspe~d!d ~~om school for playing· truap t? 
4,.. reo, sn. . 
Q. Your father then took you up to the Juvenile Court and 
put you in a place of correction, didn't he Y 
A. Not then. · 
Q. ·when was it that he took you up th~re? 
A. He took me up after that because wQ got in some trou:ble. 
Q. What sayf ! 
A. "'\Ve had au argument and he too~ me up there then. 
It was -not the same time. I 
Q. It was not the same time f 
A. No, sir. i 
Q. It was after March or before March? 
A. It was after the suspension. .l 
Q. After the suspension Y 1 
A. Yes, sir. 
Q. He took you up to the Juvenile Coti;rt to send you away 
to the reformatory, didn't he,? 
page 158 ~ A. Yes, sir. : 
Q. You didu 't like that mtjch, did you 1 
A. No, sir. 1 
Q. You threatened to kill your father,! di~n 't yon? 
A. Yes, str. 1 
Q: ·well, after you.went up to the Juvenile Court the Judge 
.dicfo't se~1d_ you· away but you· came bac/{ home? 
, ~. Yes, sp·. . 
Q. Your mother and father both went up there, didn't they? 
A. Yes, sir. · 
Q. And it was decided up there that you were going· to be 
a better boy and that you could come b~ck home? 
A. Yes, sir. 1 
Q. And that you would not be sent off to the reformatory? 
A. No, sir. 
·Q. Then, didn't your father get you ack in school after 
you were suspended? 
A. Yes, sir. - But, you are allowed s spension two times 
and then you are expelled the third ti e. . 
: Q. But your father had to go over t ~re_ and you had to 
make a lot of promises to the school that ou would be a good 
boy f Did you live up to those? : 
A. I wa-s a good boy. Th~re were a couple of 
page 159 ~ times that I didn't go to scrol. 
I 
i 
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cy .. How ntany times did you miss, Son? 
A. I don't lmow. I missed the 11th; I didn't g@; May, 11th 
--that morning. 
Q. ·where did y-ou go that day Y 
A. I went to the show. 
(I.- \Vent to the sho'W? 
A. Yes, sir. 
Q. And you stayed all day in order that your mother would 
not know that you had not been to school? 
A. Yes, sir. And I went over to a boy's house after that. 
Q. That is the only time you had missed for a week or so, 
wasn't it t 
· A. I missed a couple of more times after my suspension. 
Q. You only mtsscd two or three timesf That would be 
three times after your suspension f 
A. I don't know exactly how many times it was. 
Q. Did you have trouble over there about being late as well 
as playing hooky &l 
A. I was late a couple of times; that is all. 
Q. Wbat do they do to a boy who is. systematically late 
over there? 
A. Give him a tardy notice after three times. I got one 
tardy notice--""-t\vo tardy notices. 
Q. How long was that before your mother. 
page 160 ~ died T 
A. I don't know. 
Q. You never got but one notice Y 
A. One of the times before I was suspended and I don't 
know about the other time. 
Q. Well, as soon as they give you. three tardy notices, then, 
they are going to give you som9thing else, aren't they? 
A. I don't know. 
Q. What:do you mean by .saying they all:ow you three tardy 
notices? 
A. I ·say they ·allow three suspension -notices. 
Q. I want to ask yon if it is not a fact that you were fardy 
on :the 2nd, 3rd, am.cl ·4th of May-the ·first thr.ee days you 
went to school in May? . 
· , -A. I ·doli':t ·know.; I may ·have ·been. I ;don't ·remember it. 
Q. You said you had ·not ·played hook~ .for ,thr.ee1d~¥S -flince 
. tliey -g"ot you backf 
A. I sdill. I -don lt ·know tho.w mainry' \days it ·was. 
Q. What? 
·A. I 1don 't !know ·how many tlays it -:was. 
• 
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I 
Q. But, you had b~en going back to sctiool reg·ularly, hadn't 
youY . . [ . 
A. It was not regular because I d1dn '~ go all the tune. 
Q. What sayf 1 
A. I didn't go all the days, so it was 1
1
not regular. 
Q. It was not .regular f 
A. ,No, sir. . . · 1 
page 161 ~ Q. You say you didn't go on the 11th? 
A. No, sir. ' 
Q. Had you missed any time before 
1
that, that you know 
. of? • 
A. Yes, sir. i 
Q. How many days did you miss bef~re thaU 
A. I don't know. I don't remember .l 
Q. You had not been sick, had you Y : 
A. No, sir. '1 
Q. The only times you were not at school was because you 
were playing hooky; is that right t ; 
A. There was one time that I stayea_ home . that Mother 
knew it. 1 • 
Q. One dayf 
!a-~ Yes, sir. : 
Q. Now, let's look at the record. Thijs is a school record. 
The Court: Wl1at do y~u claim is the l·elevancy of a school 
reooclt J ~ 
Mr. Tyler: We object to it, if Youo Honor please. 
Mr. Venable: I don't know whether ~ ought to say this in 
the presence of the jury. I am not introducing the school 
record. It was my memorandum from w~ich I was examining 
him. 
The Court : Proceed then. 
page 162 ~ By Mr. Venable: 
Q. You say you missed th e times from school . 
after you had been suspended t 
A. I don't remember how many time . 
Mr. Tyler: _He has answered that five times, I know, Your 
Honor. 
Bv Mr. Venable: : 
~ Q. You were suspended on the 9th of March, weren't you? 
A. I don't know the e~act date, but l was suspended. 
Q. I want to ask you 1f you were no~ absent from school 
i 
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from the 5th day of l\Iay-you were tardy on the 2nd, 3rd, 
and 4th, is my information-and, then, y·ou never went back 
to school any more at alU You played hooky from the 5th 
of May to the 11th of May? You didn't come back on the 
11th; is that right? 
A. Yes, sir, I believe that is right. I am not sure. I went 
for a little over a week, I think. 
Q. When you would come home, pretending you were at 
school, you were deceiving your mother, weren't you? 
A. I didn't say anything to her about it. 
Q. Didn't say anything 7 
A. No, sir. 
Q. You said you threatened to kill your father; did you 
also threaten to kill your brother! 
page 163 t A. I don't remember ever threatening him. 
Q. Don't remember that? 
A. No, sir. 
Q. Wasn't that one of the reasons, if you refresh your 
memory, that your father, after you threatened him and the 
boy, wanted to· send you off to a reformatory school? 
A. No, I don't know whether that was the reason or not. 
We had a few arguments between ourselves, and I think that 
was the main reason. 
Q. Let me refresh your memory. Didn't you have an ar-
gument about ten cents which the little boy claimed you owed 
him? 
A. Yes, sir, we had an argument because I didn't owe it 
to him. 
Q. Wasn't that the time you made the threaU I am try-
ing to refresh your memory! 
, A. No, sir, I clicln 't say that at that time. 
Q. At that time? 
A. No, sir, or any time that I can remember. 
Q. I want to ask you if you didn't play truant on March 
1st, 7th, 14th, 15th, 21st, 22nd, 23rd, 24th, and 25th? 
A. Of what? 
Q. March. 
A. I don't know; I -don't remember when it was. 
Q. Didn't you play truant on the 9th, 19th, 27th, a:p.d 29th 
of April 1 · 
page 164 t A. I don't remember that either. I played 
truant but I don't remember when it was or how 
many days. 
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RE-DIRECT EXAMINATION. 
. I 
By Mr. Tyler: ! 
Q. Clifton, why did your father wan~ to send you to the 
refrorn school! I 
A .. The last time, the main reason he gave was because 1 
threatened him. 
Q. Why did you th1·eaten him 7 . 
A. Well, he had been so mean to us1 the f arnily and my-
self-that, well, I just told him that I haq gotten tired of him. 
Q. You mean, he treated you and your rnother-
Mr. Venable: I object to the questibn as leading. 
The Court: The question is leading. rhe objection is sus-
tained. ! 
By Mr. Tyler: I 
Q. The last time that you went to the \Juvenile Court why 
dicl,he want to send you to the refarmatoryY 
A. Because I had threatened him. 
Mr. Tyler: That is all, Clifton. 
page 165 ~ RE-CROSS EXAMlNAT~ON. 
By Mr. Venable: : 
Q. Has your daddy whipped you any 1·more than twice in 
the last six years? 
A. No, sir, I don't think so, because I never gave him a 
chance. [ 
I • 
By Mr. Tyler: [ 
Q. Did he ever try to whip you, Clifto Y 
A. When we got in an argument he w uld come after me, 
hut I would leave. 
:M:r. Tyler : That is all . 
. J. M. PALMER, 
a witness on behalf of the Commonwea th, being first duly 
sworn, testified as follows : 
Examined by Mr. Arnold: 
Q. You are Mr. J. M. Palmer? 
A. Yes, sir. 
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Q. Where do you live, ·Mr. Palmeri 
A. 1817 LaSalle A. venue. 
Q. Do you know where Mr. J. C. Abdell livesf 
A.. I know now, yes, sir, where he lives. 
Q. Where is that ~1 
A.. At 1318 Lafayette Boulevard. 
page 166 ~ Q. Mr. Palmer, did you pass Mr. Abclell 's 
house on the 11th of May? 
A.. A.bout right ~round 9:30 in the morning I passed.down 
the boulevard. 
Q. Can you tell us whether or not you saw anybody there 
at his house? 
A. When I passed on down the boulevard, just before get-
ting directly in front of the house, I saw a man coming out 
of the front door. At that time he had his right hand pulling 
the front door to and the left hand holding the screen door 
open. Well, be appeared to be-in a few seconds after that 
I was directly in front of the house which I could get a full 
view. He appeared to he very nervous, excited, and pale. 
So it attracted my attention and I slowed down. I think, I 
would not say positively, but I come pretty near to a dead 
standstill. While looking at the man he walked off of the 
porch, and just as he stepped down he reached up and pulled 
his hat down over his face. As he got down at the foot of 
the steps off of the porch he kind of hesitated and turned 
his right side to me, apparently looking at the hedg·e there. 
Well, at that time I figured-I said, "Well, probably you are 
worried because you have got to have that hedge cut", and 
I drove off. 
Q. How was he dressed, Mr. Palmer 1 
A.. He had on a dark suit of clothes; a man, I 
page 167 ~ would say, around six-foot one or two inches 
· tall; a gray felt hat with a dark band on it. 
Q. Did you see that man after that time anywhere? 
A. Yes, sir. 
Q. Where? , 
A.. I saw him over here in the city jail the following Sat-
urday night. -
Q. Did you identify him at that time-recognize him? 
A. I recognized the right side of his face when he came 
out of a cell, and I told Officer N owitzky when he came up 
to the house after me Saturday night to know if I could recog-
nize the man, I told him that. · 
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By Mr. Arnold: 
Q. Don't say what you told him. i 
A. What1 i 
Q. Don't say what you told him-Officer Nowitzky-un-
less the man you identified was present. He was not with 
you out there. Can you identify the man here today that 
you saw come out of that house that morning Y 
A. Yes, sir, I can identify him. 
Q. Tell the jury where he is f 
A. There he is sitting right over there between Mr. Ven-
able . and Mr. Page. I . 
Q. The man sitting- back¥! 
page 168 ~ A. "With the dark blue s1it on. That is the 
man. 1 
i 
Mr. Arnold: Answer Mr. Venable's \ questions. 
By Mr. Venable: 
CROSS EXAMI.l~ATION. 
! 
Q. Now, Mr. Palmer, we have talked ~bout this matter be-
fore the Coroner's Inquest, haven't wef 
A. Yes, sir. I 
Q. How far were you from the fron~ of the house when 
you saw Mr. Abdell, as you recall it, ! 
A. I told you at the time that I had µot measured it but 
I would figure it was around sixty feet.I 
Q. You told the- jury a few minutes ago that you saw him 
at the door. Was his face to you or hits back to you when 
you got in front of the house 1 ! 
A. When I first saw him his back was i to me. 
Q. When you got in front of the housI· he was still on the 
front porch, wasn't he 1 
A. Coming off of the porch; he left th door and was com-
ing off of t.he proch. 
Q. And stepped from the porch to th steps-or did you 
see him step to the steps? 
A. I didn't notice that; I was not wat ing h.im that close. 
Q. What say? 
page· mg ~ A. I was not watching hi that close. 
Q. You were not watching him close enough to 
know whether he was on the platform of e porch or whether 
he had stepped down when you got in rout of him so you 
could see? 
A. He was on the porch, coming off it. 
176 Supreme Court of Appeals of Virginia 
;. 
J. ill. Palrner. 
Q. He was on the porch when you were right in front where 
you could see him and he had turned around; is that right 1 
A. When who had turned around? 
Q. When the man you say was Abdell had turned around 
from the door? 
A. I didn't sav that. 
Q. Well, you fust told the jury that he was on the porch 
when you saw him 1 
A, Do you want me to show them how it was Y 
The Court: That is all right. 
A. When I got directly in front of the house~ just like this 
is right here, he was, I suppose, one or two steps from the 
edge of the porch-probably one step; something like that. 
He stepped down, and I don't know whether he saw me-was 
looking· at me, or anything; I would not say that. 
By Mr. Venable: 
Q. I see. 
A. But, as he stepped down, I was probably at a 45-clegree 
angle, and he turned in this position as if he was 
page 170 ~ looking· at his hedge. 
Q. You were coming from the east going west, 
weren't you, towards the 26th Street bridge? · 
A. I was coming out from the Cottage Toll Road to the 
26th Street bridge. 
Q. You haven't told us about how fast you were going~ 
A. "'\'17ben I first saw him I would say I was jogging along 
about ten to fifteen miles an hour. 
Q. His back was to you when you first saw him 1 
A. Yes, sir. 
Q. Just a man with his back to you on the porch shutting 
the door? 
A. Yes. 
Q. There was not anything peculiar about that to notice 
one way or the other? 
A. No. 
Q. When you got right in front of him you say he had.taken 
a step or two from the door? 
A. Yes. 
Q. And you were traveling at ten or fifteen miles an hour¥ 
Did you have_ a speedometer, and were you looking at iU 
A. I was not looking· at it. 
I 
I 
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Q. You might have been going twerty miles an hour, 
mightn't you f , 
A. I don't think so. Fron1 where I came to a 
page 171 ~ practical standstill, I don't I think I could have 
possibly been going twenty miles an hour. 
Q. You never did actually stop f You said at the Coroner's 
Inquest-
A. I say now, I don't think I actually stopped. 
Q. But you were going at a rate of ten to fifteen miles an· 
hour when you passed right in front? ' 
.A. Yes. 
1 Q. .And the man then had turned f ro:tn the door a.nd bad 
turned around and was a step or two o!n the porch, getting 
ready to come down? I 
A. Yes. ' 
Q. Do you know how fast you were, traveling at fifteen 
miles an hour-how many feet you wou:M go a second Y 
A. l never have figured that out. I a#swered that before. 
Q. Suppose I tell you that when you :got in front of that 
porch, if you were going fifteen miles an hour, you were trav-
eling at a rate of twenty-two and a half feet a second; one 
and a half times the miles per hour is the feet per second. 
In one second you would have been twenty-two and a half 
feet past the place that you saw him on ~he porch. You are 
a little surprised, aren't you? 1 
A. I have never figured that out. It never occurred to 
me. I have never tried to do it. 
page 172 ~ Q. You never saw this ma1i before in your life Y 
A. Never saw him before in my life. 
Q. YOU said there were a lot Of hedge$ and bushes around 
the porch there ; they were there, wereri 't they? 
A. They were there. Didn't you take pictures up there 
yesterday? 
Q. Yes. 
A. You ought to know. 
Q. ·wen, I am gfad you saw me taking these pictures. 
A. I didn't see vou. 
Q. It was not yesterday, I don't think 
A. I didn't see you; I just heard som body say you were 
up there taking pictures. 
Q. I am going to hand you a picture. . hese pictures were 
taken from the ce11ter of the driveway long which the au-
tomobiles were coming. 
The Court: Are they introduced now in evidence Y 
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Mr. Arnold: Your Honor, we object to those on the ground 
thatthey-
The Court: I don't see why the record should be encum-
bered with a lot of photographs .. 
Mr. Venable: I object to them (the Commonwealth's pic-
tures) because they are not taken out in the driveway where 
this witness was. 
The Court: If you gentlemen will agree on 
'})age 173 ~ something I will let it in; if you do not, I will sus-
tain both objections. 
By Mr. Venable: 
Q. I hand you this picture No. 1 which was taken 60 feet 
east of the front walkway going to the house; do you recognize 
that picture 1 
1\fr. Tyler: Who took that? 
Mr. Venable: I was present when he took it. I can't re-
member his name. I will bring the man here. 
The Court : Let's get along. 
By Mr. Venable : 
Q. Here is a picture which is alleged to have been taken 
thirty feet away as you were coming down the road towards 
the bridge. Here is a picture that was taken right in front. 
of the house where you say you saw him on the porch as he 
had turned around facing you. Here is a picture after you 
had gotten 25 feet past the house on the way to the bridge. 
Here is a picture taken 38 feet-
A. I didn't see him after I got 38 feet beyond the house. 
The Court: Will you give the date those pictures were 
taken? 
Mr. Venable: Yes, sir. They were taken Mon-
page 174 ~ day. 
The Court: Monday of this week, the 27th? 
Mr. Venable: Pictures Nos. 1, 2, 3, 4 and 5 were taken 011 
¥outlay, the 27th of May. 
The Court: May or June? 
Mr. Venable: June-this month. 
I will name these "A", "B'', and "C". Now, pictures 
''A'', 'c B'' and '' C'' were taken on :May 20th. 
- The Court: All the lettered ones were taken on Mav 20th. 
Mr. Venable: Yes, sir. · 
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By Mr. Venable: · 
Q. Will you look at those and say whether they arc alJ ot' 
the same house? I 
A. It looks to me like they are, yes. ' 
Q. You recognize it as being the Abdell house Y 
A. Yes, sir. 
Mr. Venable: That is all. 
A. It. looks like it to me from the piQtures. 
L . I _: ! : 
Note : · Thereupon, a short recess wasj taken. 
page 175 ~ Court reconvenes after a Jhort recess with the 
same parties as hereto£ or~ noted. 
I, 
I 
MRS. AN.N~ DUNN WILLIAMS, 
a witness on behalf of the C_ommonwe~lth, being first duly 
sworn, testified as follows : 1 
Examined by Mr. Arnold: . 
Q. Will you state to the jury, please) your name Y 
A. Mrs. Anne Dunn Williams. 
A Juror: Your Honor, I would like to ask one question 
of Mr. Palmer. 
J. -M. PALMER, 
bei~g recalled, further testified as follows: 
The Court : Will you state the question. 
By a Juror: 
Q. I would like to know what circum tance caused you to 
pay enough attention to this man to stop or almost stop, and 
watch him as closely as you did? Did ou know him at allf 
A. What? 
Q. Did you know him? 
page 176 ~ By the Court: 
Q. Did you know him? 
A. I never heard his name before; never saw him, that T 
know of. 
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Q. What attracted your attention 1 
A. His nervous and excited condition. 
The Court: Does that answer the question T 
By the Juror: 
Q. Was he pale? 
A. He was apparently very- ~erv.ous, and excited, and pale. 
By the Court: 
Q. What were you driving T 
A. A Ford. 
Q. Where were you going? . 
A. Going to the Bankers Trust Building. 
Q. Did you have anything; to arouse your interest or con-
cern in Lafayette Park as you went along? 
A. Not a thing in the world, no, sir. 
Q. Were you in a hurry? 
A. No. 
Q. You were a casual passerby? 
A. I just happened to be passing on by, and, as I passed, 
· or just before I got to the main entrance, I saw 
page 177 ~ this man coming out of the door. When I got di-
rectly fo front of it, he was coming off of the 
porch like-
Q. After you passed the 26th Street bridge and went on 
downtown, did you give it any more thought? 
A. Never thought of it any more. 
Q. When did you think of it again? 
A. The next morning about nine o'clock I was coming on 
down the street with a Mr. Scott. 
Mr. Venable: Wait a minute. Don't say anything- about 
what Mr. Scott said. 
By the Court: 
Q. I just want to know when you thought of it again 7 
A. The next mor~ing. Do you want me to tell you why? 
Q. No, I don't want to know why; I want to know when? 
A. The next morning about nine o'clock. 
Q. When .did the police find out about what you saw? 
A. The following Saturday right around three o'clock. 
Q. Did you make any statement about what you had seen 
the following morning? I don't want to know what state-
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ment you made, but did you make any pomment upon what 
you had seen 1 · 
A. To my wife and kids. I 
Q. When was the next time you commented on it T 
A. I commented 011 it the following rriday night at the 
supper table. ' 
Q. ·when was the next time Y 
page 178 ~ A. Saturday morning. 1
1 Q. To whom? 1 
A. ,At the breakfast table to my wife ~land kids. 
Q. To whom was the next person you commented! 
A. To my wife at the dinner table S8l urday. 
Q. When did you finally communicate! with the police? 
A. Right at three o'clock, or, between\ three and three-fif-
teen when I crune down to meet this boY; of mine that works 
in the National Bank of Commerce. I we1h in there and asked 
for Nowitzky. I · -




The Court: · Does that satisfy the inqiuiry the juror had? 
The Juror: Yes. · 
By another Juror: ·1 · 
Q. Mr. Palmer, I understood you to piake the statement 
that when you first saw the man-the ae;cused-he was com-
ing out of the door and he had the scre~n door in front of 
him and he was pulling the other door,Jto; is that correct Y 
.A. He was pulling the main door to t1te house closed with 
his right hand and holding the screen door open with his left 
hand. I 
Q. You made another statement that ypu saw him pull his 
hat down over his face; what position w;ere you in front of 
this man when you saw him do that-how far were 
page 179 ~ you from him? cl. . 
A. I had gotten out in fro t of the house and 
had,probably passed it a few feet when e was coming down 
off of the porch and pulled his hat do 
Q. How far did he pull that hat down over his face Y 
A. I didn't measure it. 
Q. More than ordinary¥ Lots of men ull their hats down 
to shade their eyes Y 
A. That might have been what he was oing it for. I don't 
know. 
Q. Yon don't know how far he pulled it T 
A. No, sir. 
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By the Court: 
Q. Was it a felt bat or a straw hat 1 
A. A. gray felt hat with a dark band. 
By another Juror : 
Q. Did you see any marks on him t 
A.. No, sir, I didn't. 
By the Court: 
Q. "\Vere you close enough to see any marks Y 
A. A.t the closest point, Your Honor, I didn't measure the 
thing, but, I would not fig'llre I was over fifty feet from it at 
the closest point. 
page 180 ~ By Mr. Arnold: 
Q. ·what is your business Y 
A. Manufacturing a confection. 
Q. How long have you lived in Norfolk? 
A. Since March a year ago. 
By Mr. Venable:-
Q. One thing I forgot to ask you: ·when you first saw the 
, man he had his back to you Y 
A.. Yes, sir. 
Q. Then, when you got in front of him, he had turned 
around and was still on the porch as you passed that walk-
way? 
A. Yes. 
Q. Going at twenty-two and a half feet a second, if you 
were going fifteen miles? And the next time-
A. Mr. Venable, I said I judged I was g·oing between ten 
and fifteen. . 
Q. I understand. vYell, it would be fifteen feet a ~econd 
if you were going ten miles an hour, so it would not make 
much difference. You glimpsed at him as you passed that 
opening between the bushes¥ 
A.- Yes, sir. 
By a Juror: 
Q. You made the statement just now that you had come to 
almost a standstill, didn't you? 
A. Yes, sir. 
page 181 ~ Q. Now, you say you were going ten or :fifteen 
miles an houri · . 
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A. No. I said when I first saw the man that· I judged I 
was driving around ten or fifteen miles 1an hour. 
Q. When you last saw him, I : 
A. When I last saw him he looked s~ excited and every-
thing that I slowed up. · : 
Q. A.11 right. 
A.. When I last saw him I mig4t have come to a d~acJ stand-
still or I might not have; I would not $ay· "pd~i~ively. ·· 
Q. But you were not going at a rate of ten or fifteen miles 
au hour at that time? I . . . 
A. No, sir; I was not going five miJe.~ or two miles. 
I 
!" . 
By Mr. Venable: . ·i ,· 
Q. You were down near the corner o'f iRoyal Tenace when 
you last saw him, weren't you? 
A. No, sir. . . , 
Q. It is not but 48 feet between the op~ning and Royal Ter-
race. The house is on a~ f?O-foot lot there, land there isn't much 
more than 25 feet to the corner of this !street, or 30 feet or 
something like tha U · 1 • •• 
A. I don't know. 
Q. But when you looked up the lane toward~ the house, that 
is the time you made the positive stat<~ment that you com-
menced to slow down when 31ou Raw him start off 
page 182 ~ the porch f . · 
1 
· 
A. Yes. ' 
Q. When you looked up t11~ lane behveen the hedges 3:.nd 
glimpsed him, you were traveling then ~en qi·. fift~en -mi~es, 
and you slowed down¥ . I · • • 
A. I had probably slowed down a little then. 
I 
Mr. Venable: That is all. 
The Court : Stand aside .. 
MRS. ANNE DUNN WIL IAMS 
being recalled by the Commonwealth, fu ther testified as fol-
lows: 
I 
l~xamincd by Mr. Arnold : 
Q. vvm you state your name to the ury, pleaset 
A. Mrs. Anne Dunn Williams. 
Q. Where do you live, Mrs. ·wmiam ,'f 
A. 200 West 35th. 1 
Q. That is in Norfolk¥ 
A. Yes, sir. 
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Q. Do you know J. C. Abdell? 
A. Yes, sir. 
Q. ;:L\frs. Williams, did you see him the week of April 11th Y 
The Court: April 11th 7 
Mr. Arnold: May 11th. 
page 183 ~ A. That would be on a Wednesday, wouldn't 
iU 
By l\fr. Arnold: 
Q. :May 11th would be on Wednesday, yes. 
A. Yes, I saw him. 
Q. Where did you see him Y 
A. At my home. 
- Q. What time? 
A. Around one o'clock in the morning. 
Q. What time did he leave your home Y 
A. "\Vell, I don't know what time he left my home, but he 
left my room around three o'clock. 
Q. What was his condition that Wednesday morning, May 
11th, when he left your room at three o'clock in the morning? 
A. No more than it ever has been. 
Q. I didn't understand you Y 
A. No more than it ever has been. 
Q. Did or did he not have any se;ratches on his face? 
A. He didn't. 
Q. ·when did you next see him f 
A. On Thursday morning. 
Q. Thursday morning T That would be _the 12th 7 
A. Yes. 
Q. ,vhere did you see him then Y 
A. At my home. 
Q. "\Vbat time of day or night was iU 
page 184 ~ A. Around eight. 
Q. Eight o'clock Y 
A. In the morning. 
Mr. Venable: That is the 12th Y 
By Mr. Arnold: 
Q. That is the day following the death of his wife\ 
A. Yes. 
Q. -Now, Mrs. Williams, on that morning what was his 
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.A. He had scratches on his face. i 
Q. Did you notice them at that time\7 
A. Yes. 1 
Q. Did you have any conversation "1th him about them, 
Mrs. Williams, at the time¥ ' 
A. Yes. · 
Q. Will you tell the jury what he satd about them? 
.A. He just told me if anybody askecl me anything about 
them, to say that I put them on there. I He said if anybody 
asked me anything about it, to say that !I put them on. 
By a Juror: 
Q .. That you put them on i 
A. Yes. 
I 
By Mr . .Arnold: ·1 
Q. Why did he want you ~o say that you put 
page 185 } them on· there Y · : 
.A. Between an argument '.between him and I. 
Q. Did yon put them on there f : 
A. No. 
Q. Did he tell you how he got them on there t 
.A. No. ! 
Q. Mrs. Williams, he lived there with you as husband and 
wife, didn't he? - i 
.A. I .can't say that; I can't put it in that words. 
Q. He was knewn there as Mt. Williafs, wasn't he? 
A. Yes. 1 . 
Q. You were known as Mrs. Williams t 
A. Yes. I 
Q. Who rent~d the house, :I: 
A. I don't know. 
Q. Mrs. Williams, how long have yo11. known him? 
A. I have known him ever since '29. 
Q. 19.29? 
A. Yes, sir. 
Q. You say he roomed there at your 
A. What do you mean-in '29? 
Q. lJ p to the time of this trouble f 
A. Yes. 
Q. How long had he been li'7ing there 
A. I don't know definitely. 
Q. I didn't understand you. 
page 186 } A. I don't know definitely ow long. 
Q. About two years f 
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A. ~eg your pardon. 
Q. One or two years f 
A. No, it was not that long. 
Q. Mrs. Williams, you made the statement at his request 
that you did scratch his face, didn't you i 
A. Yes. 
By the Court: 
Q. To whom did you make that statement, do you recall T 
A. Mr. Page. 
By Mr. Arnold: 
Q. Mrs. ·wmiams, do you recall whether or not he told 
you the manner in which he got his face scratched, but that 
he didn't think you would believe it f 
A. That he had been shaving·. _. 
Q. That was Thursday morning¥ He left your house at 
three o'clock Wednesday morningf 
Mr. Venable: She has not said that he left there at three 
o'clock. 
A. I said he left my room at three o'clock; I made the state-
ment he left my room at three o'clock. 
By Mr. Arnold: 
Q. Three 0 1"clock Wednesday morning~ 
page 187 ~ A. Yes. 
Q. When did you see him prior to that Y 
A. Tuesday morning. 
Q. Did you see him Sunday Y 
A. Yes. 
Mr. Arnold: That is all. 
CROSS EXAMINATION. 
By Mr. Venable: 
Q. You have several couples boarding in yom· house, 
haven't you T 
A. Yes, sir. 
Q. Had rooms there, too T 
A. Yes, sir. 
Q. A right good size house T 
A. Yes, sir. 
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! 
Mr. Venable: All right, L don't thtnk I have anything 
else. I 
i 
I J. c. COUNCILL, 11 
a witness on behalf of the -Commonwealth, being first duly 
sworn, testified as follows : \ 
Examined by Mr. Arnold: I 
Q. Will you state your name to the jury, 
page 188 ~ please? :I 
A. J. C. Councill. 
Q. What is your business 7 :. 
A. Real estate, rental and insurancd. 
Q. Mr. Councill, did you rent a hou1e to this gentleman 
sitting here in the dark suit of clothes T 
1 
A. Yes, sir. I 
Q. When? 1 
I 
Mr. Venable : If Your Honor pleases., I can't see what a 
house re~ted on 31st Street~ 
Mr. Arnold: 35th Street. . 
Mr. Venable : 35th Street ean have to do with the charge 
that we are confronted with here. l 
The Court: If they can't connect it up, I will strike it out. 
Mr. Page: I sort of anticipate what IflY friend over there 
is trying to do and I would rather you would excuse the jury 
and hear what this gentleman has to say in their absence, 
and, then, see if they can connect it up. I 
I 
Note : The jury retired from the court room. 
By Mr. Arnold: . 
Q. Mr. Councill, I asked you if you rented a house to this 
gentleman sitting there in the blue suit of clothes, who is 
known to be J. C. Abdell; ]id you rent him a 
page 189 ~ house 0? 
A. I rented him a house, es, sir. 
Q. In the City of N orf 0111: 7 
A. In the Citv of Norfolk. 
Q. Located ,ihere! 
A. 200 West 35th Street. 
Q. When did you rent him that hous 
A. March 13, 1937. 
Q. In what name did he rent it? 
A. In the name of John W. ·Williams. 
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Q. Did he sign the lease for it? 
A. Yes, sir. 
Q. Do you have the lease there f 
A. Yes, sir .. 
Q. Do you know who lived in that house that he rented 7 
A. :Mr. Williams was supposed to have lived there. 
Q. Who? 
A. l\fr. Williams. 
Q. And who else f 
A. He had some roomers or boarders there. I don't know 
just how lived in the house, but he was supposed to live in 
the house. 
Q. Did you ever go there to collect the rent Y 
A. No, sir. He usually mailed the check to the office. 
Q. Do you k11ow whether Mrs. Williams lived 
page 190 ~ there or not? 
A. There was a lady who said her name was 
Mrs. Williams. 
Mr. Page: Now, there is no relevancy whatever to the 
charge -against the accused. What the renting of a house has 
to do with it, is something that I don't comprehend. 
The Court: Objection is overruled. 
Mr. Page: Save the point. 
Note : The jury returns to the court room. 
The testimony that was given in the absence of the jury 
is read to the jury hy the Reporter. 
A Juror : Your Honor-
The Court: ·what is the question now, Mr. Juror? 
The Juror: I want to ask Your Honor who signed that 
check. He said he mailed the check for the room rent. 
By the Juror: 
Q. Who was the maker of the check-what name? 
A. J. W. Williams. 
By Mr. Venable: 
Q. He was a yearly tenant? 
A. Yes, sir. 
Bv the Court : · 
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page 191 ~ A. No, sir. The lease wa~ made out for two 
years from the :first clay of l\ilay, 1937. The lease 
was made out on the 13th day of March, but the rent started 
the first day of May, 1937. 
By Mr. Venable: , . 
Q. And he paid regularly ever since py the month 7 
A. From 1937. ' · 
The Court: Next witness. : 
. MRS. EMMA SLATEk, 
a witness on behalf of the Commonwealth, being first duly 
sworn, testified as follows : I. 
Examined by Mr. Arnold: 
1 Q. Please state your name to the jurY1f 
A. Emma Slater. ' 
Q. Mrs. Slater, you live at what number? 
A. 200 West 35th. 
Q. From ,vhom do you renU 
A. Mr. and l\frs. Williams. 
Q. Mr. and Mrs. Willi9ms 1 
.A.. Yes, sir. i 
Q. Do you know 1\fr. Williams when you see him? 
A. Yes, sir. ' 
Q. Will yon designate llim to us, pleas:e, Ma 'am f 
. I 
page 192 ~ By the Court: . 
Q. Do you see hrm now f 
A. Yes, sir. 
Q. Where? 
A. Over there. 
Q. Whereabouts f 
A. He is sitting back of the other gen emen. 
1\fr. Venable: There is no question 
him, Your Honor. 
Bv Mr. Arnold: 
·Q. That is Mr. AbdelH 
knowing 
A. Well, I knew him as Mr. Willfams. 
Q. Do you know Mrs. Williams who lived there with him? 
A. Yes, sir. 
Q. You rented from them f 
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A. Yes, sir. 
Q. How long have you lived there? 
A. Since the 8th of April, I think it was; around the 8th 
or 9th of April. 
Q. Did you ever know a gentleman by the name of Abdell? 
A. No, sir, I didn't. 
By the Court: _ 
Q. Do you see Mrs. Williams in the court room Y 
A. Yes, sir. 
page 193 ~ Q. Where is she? 
A. Sitting right over there (pointing). 
1\fr. Venable: No question, Your Honor. She and her hus-
band both lived there. 
MRS. }I. F ACCHINI, 
a witness on behalf of the Commonwealth, being first duly 
sworn, testified as follows: 
Examined by Mr. Arnold: 
Q. Will you state your name to these gentlemen, please, 
Ma'am! 
A. Mrs. M. Jlacohi. 
Q. Do you know J. C. Abdell? ' 
A. Yes, I do. 
Q. How long have you known him? . 
A. Ever since he moved in Lafayette Residence Park. He 
is a neighbor of mine. · 
Q. A lot of us don't live out there and we don't know 
when he moved. How many m~:mths or years has that been 1 
A. About sixteen yea.rs, I think. 
Q. Did you see him on May 11th? 
A. Yes, I saw him on the way to Fredericksburg. 
Q. Just exactly in what spot did you see him? 
A. Outside of Richmond on the way to Fredericks burg. 
Q. Between Richmond and Fredericks burg Y 
page 194 ~ A. Yes, sir. 
Q. W'hat time of day on the 11th did you see 
him? 
A. Approximately between 1 :15 and 1 :30. I had just left 
the Wayside restaurant with my sister, a.nd I looked at the 
clock when I left the restaurant. I had driven about fifteen 
minutes when I spied Mr. Abdell's car, and I remarked to my 
sister that the car looked like somebody's car that lived in 
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i 
more and we lost track of this car. .So, i drove about five or 
six miles out in the direction of· FrederiJksburg, and we saw 
this car pulled alongside the road. Sh~ said to me, ''Isn't 
that the same car we saw a little whil~I ago?" I said, "It 
looks like it from here". As we approac~ed the car I saw. this 
man leaning in the motor with the ho9d up as if he were 
doing something to the car. I don't knC1)w; perhaps the car 
was out of commission. I turned to her and I said, '' That 
is Mr. Abdell's car". I blew the horn artl stopped. I looked 
out of the window and said, '' Are you in! trouble?'' He came 
over to the car and said, "What are you doing out this wayf" 
I said, "I am going to Washington to ~ee my mother·". I 
said, '' This is my sister, Miss Turie, froJ Washington''. And 
he said-I am getting kind of confused. I 
. : 
By the Court: ~ Q. You introduced your sister to h · and then what Y 
A. I don't recall, Your H nor, if he acknowl-
page 195 ~ edged the introduction or n. t. Then, I looked 
at his face aucl said, "What iln the world are you 
doing with your face all scratched". He q.id like this: "·Wait 
a minute", and went back to his car. He went back to the 
car and we both looked hacl( to see wl~etie he was going and 
what he was going to do. I saw him Pilull the hood to the 
motor down and go to the front-open ithe door and go .to 
thr. front of the car, and I don't know wliether he turned the 
motor off or whether he picked up sometlµng, or what he did. 
~hen he cam~ to the side wJ1erE: I was s~t-ttng-at the driver's 
side-and said to me, leanmg m the wmrow of the car, and 
said, ''Where did you say you were going?" I said, "I am 
going to Washington to see my mother; she is sick". I said, 
"What hotel are you stopping at¥" He said, "I am not 
stopping at any hotel as my people live th~re ". In the course 
of the conversation I saw a hair blowin on the lapel of his 
coat. In a casual way I picked the h ir off of .his lapel 
and said something like this : I said, '' ome evidence for a 
man to have on his coat", in a joking way. I knew ]\fr. Abdell 
well enough to joke with him. He took it from my fingers 
and did this way (demonstrating). He asked me how far 
it was from the point we were at to Frede ;icksburg. I turned 
and said, '' "\V ell, you ought to know the · way better than I 
do. This is my first trip out here''. S ·, my sister turned 
and said, "We have a map if you want it". He 
page 196 ~ said, "Don't bother. Don't til anybody you. §aw 
me", and back to his car he wrt. So he followed 
I 
I 
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me for about, I think, two miles real slow because it was rain-
ing real hard. As he passed he blew his horn and waved a 
friendly goodbye like that (demonstrating). That is all I 
saw of Mr. Abdell that day. 
By Mr. Arnold: 
· Q. He was on the way to Washington f 
A. Yv e had passed Richmond, understand, going into Fred-
ericksburg. Now, the first time I spied Mr. Abdell was shortly 
after I left the restaurant. I spied his car but didn't know 
it was he. 
Q. You asked him what was the matter with his face? Tell 
us what was the matte1: with his face 1 
A. Beg· your pardon 1 
Q. ·what was the matter with his face? 
A. I saw that his face was scratched and apparently was 
bleeding. I looked at him and just made the remark, "What 
on earth is the matter with your face?" 
Q. Did he tell you what the trouble was? . 
A. He waved his hand this way and said, "vVait a minute", 
and went back to the car. I took for granted that he didn't 
want to explain because my sister was a total stranger to 
him. 
Q. You say you picked a hair off of his coat? ·what kind 
of a hair was it? 
page 197 ~ A. It was a hair-just a hair, that is all. It 
may have been his. I don't know whose it was. 
It was a hair that was blowing on the lapel of his coat. 
Q. How long was it f 
A. Shall I make a mark? About that long (illustrating). 
I don't know whetlrnr that is five inches, six inches, or five 
and a half. 
Mr. Arnold: That is all. 
CROSS EXAMINATION. 
By Mr. Venable: 
·Q. Mrs. Facchini 1 
A. Yes. 
Q. You say you were going 'with your sister? 
A. Yes, I wa~. 
Q. Does your sister live in Washington Y 
A. Yes, she does. Q. · And you live down here? 
I 
I 
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A. I live here. 
Q. Had she been on a visit to you f : 
A. She came down after me to go to ·washington with her 
on account o~ my mother being sick. Sh~ knows my husband 
doesn't allow me to drive alone. She c~me on Monday and 
we left on a ·wednesday. 1 
page 198 ~ Q. You were driving yout own car? 
A. I was driving my own car. 
Q. What time did you leave home? 1 
A. I left home on the dot at 9 :30 by my clock in the car. 
Q. How do you happen to know that? ·. . 
A. I made a note of it. I presume y~u are Mr. Venable? 
Q. Yes. Was there any reason why you should know what 
time you left home? \ 
A. Just because I wanted to see how :far it was from my 
house to Mother's house; just curious tb see, I suppose. I 
asked my sister to make a note of the' tiI~e by which I wanted 
to see how far it was. She didn't have ~ny paper. She had 
a bus stub which she marked the time I and the mileage. 
Q. It was 9-:30, and the speedometer number is on that? 
A. Yes, sir. 
Q. For that reason you know how fai· it was from your 
house to your mother's home in Washington? You went to 
the trouble to get the mileage and the tiflle f . 
A. It wa.s not any trouble; we just did it for curiosity. 
Q. I understand. When you come out! of your drive, you 
drive almost in front of Mr. Abdell 's liouse, don't you Y 
A. Usually wlien I back, yes; I have to
1
in making my turn, 
you see. I don't go up to the corner-sometimes I do and 
sometimes I don't. I have to turn alnfost in front of his 
home. · 
page 199 ~ Q. I say, you turn almost i:Q. front of his home? 
A. Yes. ' 
Q. His whole house would be in full iew '/ 
A. Yes, I could get the full view of his .house. 
Q. You, of course, knew Mr. Abdell 's car? 
A. Yes, I should know it; I have see it parked there. 
Q. Did you see Mr. 1~bde1l 's car out tl re at that time? 
A. I don't recall seeing any cars at t at particular time. 
I was too interested in where I was goi g and what I was 
doing, and I was not looking. 
Q. You had to go from your house a ,ross the driveway, 
going· towards Fairmount Park; first, ~ver the driveway 
across the car track right in front of his house? 
194 Supreme Court of Appeals of Virginia. 
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A. I have to turn into Royal Terrace in order to get on 
the right side of the road to go across the bridge. 
· Q. You live on the south side, and Mr. Abdell's home is 
on the north side, directly across from your home 7 
A. Yes. 
Q. And in coming out of your drive, is that on. the eat,t or 
- the west side of your house ''l 
A. It is on the east side of my house. 
Q. ·when you came out in the eastbound road, then you had 
to get over the car tracks into the westbound road 1 
A. There is an opening there for cars. 
Q. That turn would put you right in front of 
page 200 ~ Mr. Abdell 's house T 
A. Approximately, yes. 
Q. Say, when you got across the ferry and started out of 
Portsmouth, how fast did you drive? 
A. ,I was not driving very fast because I didn't know the 
way. My sister remarked, she said, '' Do you know how to 
get ouU This is my first trip out to Washington". I said, 
''No, I ·don't, but we will stop at a gas station". Vv e were 
going-
. Q. That was in Portsmouth f 
A. Yes. 
Q. But after you got out of Portsmouth and on the straight 
roadf . 
A. I was going around thirty-five miles an hour because she 
does not like to drive fast. She told me to keep it around 
that mileage-thirty-five miles-and probably, I went to forty 
and back to thirty-five again. 
Q. Did Mr. Abdell pass you 011 the road 3:nywhere 1 
A. I didn't see 1\fr. Abdell pass me at all. 
Q . .Do you think you would have known the car just as 
well there? 
A. I would have known it had I seen him pass me, but I 
don't recall him passing me. · 
Q. You overtook him when he got up near Fredericksburg f 
A. Well, if you remember what I said a few minutes ago, 
as we left this restaurant on the outskirts of Rich-
page . 201 ~ moncl, we noticed the time. My sister said it was 
ou_e o'clock. We were making good time because 
she didn't want to be on the road, being that we were 
strangers, on tl10 road_ in the dark. I rode for about fifteen 
· minutes out of Richmond on the outskirts and I spied Mr. 
Abdell's car, which looked like his car, at that time. I didn't 
know it was his a.t the time. Then it commenced to rain a 
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little bit and other cars passed me and I obstructed mv view. 
So, as I was driving on-I drove, I believe, about a distance -
of five or six miles-we spied this same ear and pulled along-
side the road. I 
Q. You ha.ve told the jury the conve11sation you had with 
Mr. Abdell. ' 
A. It was a friendly conversation at that time. 
Q. Did he appear at that time to bel worried about any-
thing or have anything on his mind? , 
A. No, he didn't. j 
Q. You spoke pleasantly to him as y!u always have? 
A. Always. 
Q. Did you notice whether he had sh ved that morning? 
A. He remarked, he said, '' I am ashanted to let you see''-
tha tis, not shaved. : 
Q. Why? I 
A. Because he has always· been so ntat and tidy, I pre-
sutne. . 
Q. His face was not shaved¥ 
A. Not at that particular ;time. It didn't ap-
page 202 ~ pe·ar so to me because I have :seen him practically 
every day and he looked different at that time. 
I 
By the Court: : 
Q. Could you describe the scratches I1e had on his· face? 
. A. You want me to describe just like ] they looked to me Y 
Q. Yes. -· 
A. They were just like this from chi:b. to neck; they im-
pressed me so at that time. ·. I 
Mr. Venable: Putting her hand up on her chin. 
A Juror : Your Honor- , 
The Court: What is the question, Mr. Juror? 
The Juror: She made the statement that when she saw 
this man, she asked him what in the w rld was the matter 
with his face. She made another state • ent that he apolo-
gized for his appearance. Now, the que tion is this: 
B.y the Juror : 
'Q. Did he apologize for his appearan e before you made 
the remark to him about his face? 
A. No. The remark that I made at f\st was when I :first 
saw him; when I introduced hiJm to my sister. Did 
page 203 ~ you listeri to that carefully in ~he beginning! 
. I 
I 
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The Court: Just answer the question. 
A. I said I was going to ·w ashington ; tha.t this was my sis, 
ter, Miss Turie. I had to lean over my sister this way to see 
him. 
The Juror: Answer the question. 
The Court : Just let her finish her answer. 
By the Court: 
Q. Finish your answer. 
A. I said, "What in the world are you doing with those 
scratches on your face f" He didn't answer me. That is all 
I said and just did like this. 
Q. When did he make the comment about not being shaved 7 
A. When he came to my side of the car-the other side-
after he had gone to his car. 
The Court: Are there any other questions 7 Have a seat 
in the court room. 
page 204 ~ CHARLES ·wRIGHT (colored), 
a witneHs on behalf of the Commonwealth, being 
first duly sworn, testified as follows : 
Examined by Mr. Arnold: 
Q. Your· name is Charlie ·wright 7 
A. Yes, sir. 
Q. "\iYl1ere do you work 7 
A. 3235 Granby Street, Machen Grocery Company. 
Q. Do you know the building known as 1318 Lafayette 
Boulevard? 
A. Yes, sir, I deliver groceries tlrnre. 
Q. To whom? 
A. Mrs. Wright. 
Q. Did you deliver any groceries there on the morning of 
May 11th¥ 
A. Of course, I can't tell you exactly what date, but I de-
livered groceries on W edncsday, the same time they claimed 
Mrs. Abdell got killed; tllat morning, Wednesday morning, 
I could not tell you exactly what date it was. 
Q. You delivered gToceries there that Wednesday morn-
ing but you don't know the date? 
A. No, sir. 
I 
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Q. How do you know it was the satne morning she got 
killed¥ 
A. Because I heard-what was told :to me the next day 
when I got to work. '. 
page 205 ~ Q. That was the place you delivered the 
groceries f 
A. Yes, sir, that was the place. 
Q. When you got to the house, what time was it? 
A. Around about 10 o'clock; it might have been a little be-
fore ten or a little after. I can't tell y\ou exactly the time. 
Q. In the morning? 1 
A. In the morning. I 
Q. What did you do when you got there! 
A. I knocked on the door. The scre~n door was locked. 
I usually put the groceries inside the scr~en-the screen was 
unlocked-but, that morning·, the screen door was hooked, so 
I put the groceries on the stepladder outside on the porch. 
Q. What door did you knock on? · 
A. On the screen door. 
Q. Did you knock as loud as you usually do? 
A. Yes; sir. 
Q. Did you get any answer? 
A. No, sir. 
Q. \Vhat did you do with your groceries? 
A. Put them on the stepladder. 
Q. The screen door was fastened 1 
A. Yes, sir. 
Mr . .Arnold: Answer these gentlemen. 1 
pag·e 206 ~ CROSS EX.A.MINATIOlN. 
By Mr. Page: i 
Q. You say you went there about ten p 'clock? 
A. Around about ten; it might have be n a little bit before 
or after. I can't tell you exactly wha.t e time was. 
Q. You went up on the back porch 1 
A. Yes, sir. 
Q. How close did you get to the door? 
A. ·well, I was close enough to knock n it. 
Q. Did you smell any gas? 
A. No, sir, I didn't. 
Q. You smell all right, do you not? 
A. Yes, sir, I smell all right. 
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By Mr. Venable: 
Q. (Handing the witness a picture) Do you recognize that 
as being the back porch of Mr. Abdell 's house, the screen door 
and all of thaU 
A. I never paid that much attention to it. I always just 
deliver my groceries and go on, but it looks like the back 
porch.· _ 
Q. Where is the stepladder that you are talking about.f 
A. On this side. 
Q. That means the right side, facing the dood 
A. Yes, sir. 
Q. The stepladder is not there in the picture 1 
A. No, sir. 
page 207 ~ The Court: Is there auy reason for that going 
in the evidence? 
Mr. Page: That will tie in with some other evidence, Your 
Honor. 
The Court: Introduce them in the record and endorse them, 
Mr. Stenographer, as Defendant's Exhibits 1 and 2. 
"'\iVhat is the question 1 
A Juror: l simply want to ask Your Honor whether he 
simply !apped. 
By the Court: 
Q. When you got to this back door, did you knock Y 
A. Yes, sir, I knocked. 
Q. Was there a bell there or anything¥ 
A. No, sir, not a bell. 
Q. No bellY 
A. No bell. 
Q. What did you knock on f 
A. On the screen door. 
Q. On the wood T 
A. On the wood. 
Q. Did you knock loud 1 
A. Yes, sir. 
Q. Did you call anybody? 
page 208 ~ A. Didn't call anybody. 
Q. Did you say anything f. 
A. No, sir .. 
A Juror: I want to ask whether he looked through the 
door, if the door had a glass in it. 
. I 
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By the Court : 
Q. Was there a wooden door behind t e screen door? 
A. Yes, sir. 
Q. Was it shut? 
A. I don't know whether it was shut pr not. The screen 
door was hooked. I 
Q. Could you see through the scree11;? i 
A. Yes, sir. ] 
Q. What could you see through the scr¢en? 
A. I could not see anything but the door. 
I 
By Mr. Venable: \ 
Q. How long did you stay there knocki:n;g? 
A. About three or four minutes, just about. 
Q. Three or four minutes? That is an ~stimate; you might 
have stayed a little longer 7 !
1 
.A.. Not any longer. I 
Q. How many times did you knock? 
A. About two or three times or more. i 
Q. You knocked two or three different! times¥ 
A. Yes, sir. 
I 
I 
page 209 ~ The Court : What is the qu~stion? 
A Juror: I want to ask hirh bow many days a 
week he delivered groceries at this house! · 
I • 
A. During that week, practically, I delivbred groceries most 
every day. I 
By the Juror: \ 
Q. Most every day? I 
.A.. Most every day. . 
Q. I want to ask you another question: iWhen you go there 
to deliver groceries, do you find the door h oked or unhooked 1 
A. It was hooked the biggest part of the ime, it was hooked. 
Q. Was this the only morning you f oun it hooked, or did 
you find it hooked other mornings? 
A. Other mornings except once or tw· e. I have found 
the door unhooked and I put the grocer es on the kitchen 
cabinet, sitting by the door. 
Bv the Court: 
"Q. Were your groceries for Mrs. Abdel or Mrs. WrighU 
A. Mrs. Wright. 
Q. Did you take groceries to Mrs. Abdel V 
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Charles Wright (colored). 
A. No, sir, I never have. 
Q. Who usually received those groceries? 
page 210 ~ A. I ha.ve seldom found anybody there. Of 
course, the little boy, he received them once. Mr. 
Abdell, of course, he was in the kitchen once. The screen 
door was open and I stuck them in. 
By Mr. Venable : 
Q. Have you ever left any groceries there after knocking 
and couldn't get in 1 · 
A. Yes, sir, several times. I seldom catch anybody at home. 
Q. Was that the reason you knocked loud this time-to be 
sure they were not there 7 
A. Yes, sir. 
Q. Did you often have to knock pretty loud before they 
would comet 
A. I would seldom catch anybody there; very seldom you 
catch anybody there. 
Mr. ,Venable~ All right. 
The Court: Come down. 
Mr. Arnold: Tho Commonwealth rests. 
Thereupon an adjournment was taken until the following 
morning at 9 :30. 
page 211 ~ ~MORNING SESSION. 
Norfolk, Virginia, June 30, 1938. 
The Court met at 9 :30 A. 1\L 
Present: The same parties as hereto£ ore noted. 
Note: The jury retires from the court room. 
l\Ir. Venable: If Your Honor please, when l\Ir. N owitzky 
went on the stand he said he had at headquarters a. handker-
. chief and a hat; one found in the front room, known as ¥rs. 
Abclell 's room; and the handkerchief found on the stove. He 
said that he had not broug'4t them over, but would get them. 
I understood that they were tentatively introduced at that 
time and I have not objected to them. 
i 
J. C. Ahdell v. Commonwealth ofl Virginia. 201 
William N. Miller. 
Mr. Venable: If Your Honor please,iat the close of this 
testimony there has been a total failure, on the part of the 
State to prove who turned the gas on. She died, as the Com-
monwealth has shown by its own evidence, 11 of monoxide poison. 
N ow1 who turned the g·as jets on has no~ been shown in this 
evidence, I think, and I move the court tb strike out the evi-
dence of the Commonwealth because it ha$ not met the burden 
required to prove beyond a rJasonable doubt that 
page 212· r the accused turned 011 the g~s jets, causing gas 
to escape, producing the m~moxide gas in the 
room from which the Coroner said she died. 
The Court: The motion is overruled. I 
Mr. Venable : An exception is noted .. 
Note: The hat and handkerchief are i at this time intro-
duc~d in evidence and marked Plaintiff's ~xhibits Nos. 7 and 8 
respectively. l 
I 
WILLIAM N. MILLER, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows : 
Examined by Mr. Venable: 
Q. What is your name! 
A. William N. Miller. i 
Q. How long have you been living in Norfolk! 
A. I have been here the last twelve y~ars in September. 
Q. Mr. Miller, what is your business? I 
A. Paper hanging and painting. 
1 Q. Do you do any carpenter work alo11g with it t 
A. Sometimes I do a little carpenter w1 rk; a little repair 
work. 
page 213 r Q. The Commonwealth has said that a man 
named Miller w·orked in the Abclell house and 
did the papering a week or two before the death of Mrs. 
Ahdell; are you the Mr. Miller? 
A. Yes, sir. 
Q. How much papering did you dot 
A. The whole house except one room an a little kitchenette 
on the back. 
Q. Who helped you with the work! 
A. Mr. Abdell. . 
Q. He worked along with you 7 : 
A. Pretty much all of the time. Someti10es he would .have 
to go away on business and he was gone awhile. 
. , I 
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Q. --What else did you do in there besides paperingY 
A. We were building a partition there in the first room. 
Q. w·hat did you do upstairs¥ 
A. A little plastering in the back room. 
Q. What¥ 
A. Plastering in the back room. 
Q. Did you do that¥ 
A. Yes, sir. . . 
Q. During the time you were working there, can you state 
whether you saw Mr. and Mrs. Abdell f 
A. I saw them every day. 
Q. How long were you working there i 
A. I was working there, I suppose, altogether-
page 214 ~ I didn't work there regularly; I had little jobs 
. in between times. I suppose ten days. 
Q. During· that time was l\frs. Abdell ·at home all the tii;ne, 
practically? 
A. Practically. 
Q. You knew her then f 
A. I knew her by being in the their home. 
Q. During the papering while Mr. Abdell was working in 
the house, will you tell the jury whether they had any quar-
rels or fusses Y 
A. I never heard a cross word between them while I was 
in the house. 
Q. What day did you leave there? 
A. On Thursday. 
Q. Was that the week after 1 
A. The week before this happened. 
Q. Did you go back on Friday Y 
A. No. I told Mr. Abdell to come after me. He brought 
me home and I told him I could not go back on Friday, but 
I would on Saturday. He said he would come after me if he 
could. 
Q. Did he come after you Saturday? 
A. He didn't come after me Saturday. 
Q. Did he come after you Mon.day or- Tuesday! 
A. He didn't, no. 
page 215 ~ Q. Had you finished painting? 
A. No, sir. 
Q. How much did he owe you Y 
A. $15, I think. 
Q. What did you do on Wednesday Y 
A. I went over to the house. 
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Q. What time did you leave your home W 
A. About ten minutes a.fter nine when II got on the Hamp-
ton Boulevard car, and I had to come ovrr to Granby Street 
and transfer to the Fairmount Park car~ -
- Q. What time did you get to the Abdell home on the morn-
ing of the 11th, Wednesday morning! 11 ' · 
A. It was somewhere close to ten o 'clo~k, a few minutes of, 
because, waiting on the Fairmount car, I expect it taken that 
long to go. I didn't have any watch; I · dn 't keep the time. 
Q. Did you meet a Fairmount car up here! 
A. I waited at 25th .and Granby. I ha~ to wait there very 
often to catch the Faumount car. I · 
Q. Do you know how long you were tjhere this morning 7 
A. I could not say just how long, but, imaybe, ten minutes 
or maybe a little longer. 
Q. When· you got to the Abdell home, I what door did you 
go tot I 
A. I went to the back to see if the car was there, and I 
didn't see the car, and I went\ up and knocked on 
page 216 ~ the front door. • . 
Q. How many times did you knock? 
A. I knocked the second time and after the second time I 
heard someone coming. i 
Q. What happened then Y i 
A. The lady, Mrs. Abdell, come and rµised the blinds to 
see who it was. 11 
Q. Was the screen door latch~d 1 . • 
A. I would not say whether 1t was or Jllot; I d1dn 't try it. 
She just opened the door and seen who it was and I asked 
if Mr. Abdell was home. She said Mrf Abdell had gone 
away. • · 
Q. Did you see bruises on Mrs. Abdellls face 1 
A. No, sir, I didn't see any. · · 
Q. ·whyY . 
A. The door was not opened but abou that much (illus-
trating). I didn't have a view of her fa e. 
Q .. Was that about three inches? 
A. Three or four inches. She opened the door like peo-
ple do in the house every morning. · 
Q. Did you try to go in Y 
A. No, _l...dia.Jl-lt-fa;: .. y-tcrge-in. 
Q. Wlien she told you Mr. AbdelLw · l,JY_a.~w!1at did 
she do Y ~-...__ . : · -__; 
A. I turued aw.ay £:row the_do.o.t-ancl sJi!e closed the door. 
Q. -what did you do then? ! " 
/ 
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page 217 r A. I came o-ver to where I lrnd been working 
at 1012 37th Street. " 
Q. Mr. Abdell has not paid you yet? 
A. No, sir. 
Q. ·where are your tools? 
A. All of my tools-pa per hanging tools and trowel-is over 
at Mr. Abdell's house. 
Q . .Still there 1 
A. Yes, sir. 
Q. You haven't been able to get in? 
A. I haven't been able to get them at all. In fact, I didn't 
.U./,£1~~u.._c!:!::.at~t~em!:!!J::::.!!.t..!_;.lt b . • 
Q. How do you know that was this particular Wednesday 
that you went there? 
A. Well, I know by what happened the next morning. 
Q. What did you hear the next morning? · 
A. I heard the next morning about Mrs. Abdell 's death; 
that was the .first time I knew of it. 
Q·. If you had not heard of Mrs. Abdell 's death, what would 
you have done Qn Thursday? 
A. I would have went back; if he had not come after me I 
would have went back. 
Q. You wanted to collect your money f 
A. I wanted to collect my money and get my tools. I had 
very little papering to do. 
Q. Is there any question about Mrs. Abdell com-
page 218 r ing to the door? Do you know her voice? 
A. I would know her voice. I knew it was her. 
Q. You knew it was Mrs. Abdell who came to the door¥ 
A. Yes, sir. 
Q. But she only cracked the door? 
A. About four inches, I would judge. I can't say just the 
distance. 
Q. You were standing outside the screen Y 
A. Rig·ht outside the door. 
Q. How old are you? 
A. Sixty-eight the 21st of this month. 
Q. Yon will be sixty-eight what date? 
A. The 21st of June. 
Q. When did you tell Mr. Pilcher that you had gone there 
on Wednesday after your tools and to get your money? 
A. I suggested it the first time. 
Q. That was, the first time you saw Mr. Pilcher? 
A. Yes, sir. 
/ 
I 
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I 
Q. Did you, with Mr. Pilcher, go to ij1e jail and tell Mr .. 
Abdell that this was true? 1
1 
_Mr. Arnold: I object to the leading question. 
M:r. Venable: All right. The witness is with you. 
page 219 r CROSS EXAMINATION. 
By Mr. Arnold: 
Q. Mr. Miller, you say you are .a pa erhanger a.nd car-
pented 
A. Paperhanging and painting is wh t I follow, but, in 
doing repair work, I do anything I can g t a hold of. 
Q. ·where else were you working besiUes Mr. Abdell's-
any other place? , 
A. Mr. Michael Holland's, 37th Street, 1!012. Q. On3TI~I ] 
A. Yes, su. 
Q. Where do you buy your pa.per? 
A. I. Evans & Company. . 
Q. What time was it that you arrived at Mr. Abdell's house 
on this morning? : 
A. I judge, to the best of my knowledge, it ,vas about ten 
minutes to ten or ten o'clock. I couldn ~t say right to the 
minute because I didn't have a watch. '
1 Q. You are just estimating thaU 1 
A. From the time it generally takes !me to come from 
Hampton Boulevard over there, I judge that. 
Q. Was the first time that you said anything to anybody 
a bout this case on yesterday? I 
A. Said anything a bout the case 1 Oh, i it has been tal~ed 
a.bout in an ordinary way. I tpld quite a number 
page 220 ~ of people that my tools were t 'ere. 
Q. Told whom? 
A. Different parties. I told different pa Hes that I couldn't 
work; I told them that my tools were ove at Mr. Abdell 's. 
Q. And the first time that you told Mr. bdell, or anybody, 
about you going there that morning-
A. I had been going there. He has bee coming after me,_ 
and he didn't come and I went to see hi . 
Q. The first time you told anybody ahou that-Mr. Abdell 
and counsel-was yesterday? 
A. Yes, sir, that is the first time. 
Q. What time yesterday? 
A. Why, yesterday morning, I guess. 
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Q. Don't you know what time you told them yesterday I 
A. Well, I don't know what time it was yesterday morning. 
Q. Vlhy not? 
A. It was after nine o'clock or eight-thirty, anyway. 
Q. After eight or after nine 1 
A. It was yesterday morning. 
Q. Which was it-after eig·ht or after nine 1 
A. Before nine, I think. I couldn't tell you exactly. 
Q. Do you think or do you know? 
A. About nine o'clock, I guess. 
Q. About nine o'clock, you guess? Now, :Mr. Miller, you 
were guessing at the time yesterday just as you 
page 221 ~ were guessing about the time you went to Mr. 
· Abdell 's 011 that Wednesday? 
A. We were talking out there in the hall before I was 
sworn in, and that was when I told about the tools. 
Q. You were talking in the hall before you were sworn 
int 
A. About the tools. 
Q. What did you talk to him about at the time¥ 
A. About the tools. 
Q. Did you tell him anything about the time? 
A. I didn't say anything about what time it was, no. 
Q. Not a word? 
A. I was not talking about the time; I was talking about 
the tools. 
Q. Didn't you tell him. about catching the street car and 
the time it took you to go over there 1 
A. I told him it was ten minutes after nine o'clock when 
I caught the street car. 
Q. How could you tell that Y 
A. Because it was nine o'clock when I left the room to 
go to catch a street car, and I think the car was due about 
ten minutes after nine ; I don't know right to the minute. 
Q. Why can't you tell us just what time it was yesterday 
morning when you were talking to Mr. Pilcher¥ 
A. Because I didn't have no car to catch. 
page 222 ~ Q. Now, this Wednesday morning that you went 
over there to work for Mr. Abdell, you left the 
house at what time? 
A.· I was standing there ten minutes after nine and I got on 
the car. 
Q. How do you know it was ten minutes after nineY 
A. I had just looked at the clock. 
Q. Where was the clock? 
---.-~--, 
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A. Down in the room where I stay at. 
Q. You have no watch? 
A. What? 
Q. You have no watch? 
A. I have no watch. i I . Q. And where is the room that you stay? · 
A. It is about two or three hundred yards from the street 
car line. I 
Q. Where is that room located? 
ro~. :::: :t:eee:u::::::nt~o:~::::d rnd that little rail-
.A. There is no number on the house. 1J is there where they 
make their Wilko fences. ! 
Q. You stay in a room somewhere? ! 
A. I stay in a room, what they call the office to that fence 
place on 38th Street betwe$ Hampton Boule-
page 223 ~ vard and the railroad. ! 
Q. Whose place is it 7 j 
A. Mr. Wilkinson's place-Mr. George Wilkinson's. 
- Q. What kind of a place is it? 
A. It is just a little office building the~e where the watch-
man stays. . I 
Q. Are you the watchman Y I 
A. I stay there with the watchman. I 
Q. What is the watchman's name? 
A. Whitehurst. , 
Q. Where is his clock located? 11 
A. Where is what 7 
Q. Where is his clock located? 
A. Right between 38th Street and the ~ailroad. 
Q. Where is the clock located? I 
A. On the shelf right in the room. 
Q. Hangs on the shelf? 
A. Right above the shelf, right in the r om. 
Q. You looked at that clock and left? 
A. I looked at the clock and left. That s where I had been 
waiting for him to come by and get me o go to· work, and 
when he didn't come, I waited until he di 't come, and then 
I come over there. / 
Q. What time did he come by and get ou to go to work? 
A. Between eight and nine o'clock. 
page 224 ~ Q. And this morning you waited until ten 
minutes to nine? 
A. About ten minutes after nine, I tol you. 
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Q. When was the last time he came and got you? 
A. The last morning he come and got me, I think it was 
about half past eight. 
Q. ·what morning was that? 
A. That was Thursday before. 
Q. Thursday week before f 
A. Well, it was not quite a week; it ,Yas the Thursday be-
fore this "\V ednesday. 
Q. Thursday before the "\V ednesday 1 
A. Yes, sir. 
Q. How do you figm·e that? 
A. I was over there on Thursday and I didn't go Friday, 
Saturday, Sunday, or Monda.y, or Tuesday, and then I went 
on Wednesday. 
Q. You think you were there on Thursday? 
A. We worked there on Thursday. 
Q. Did you stay away Friday? 





Q. Monday and Tuesday? 
page 225 ~ A. Yes, sir. 
Q. And went there "\Vednesday1 
A. Went back v\T ednesday. 
Q. How do you account for staying away from Thursday 
to 'Wednesday before going back on the job? 
A. Because he never come after me. 
Q. Didn't come after you at all? 
A. He always conie after me-very near always-when he 
could come. When he dicln 't come, I didn't go. 
Q. Tell me wl1y you picked out that Wednesday, after you 
had not gone those other days? 
A. I waited as long as I could because I wanted to get 
some money. 
Q. "\Vanted to go where to get some money? 
A. Mr. Abdell 's to get the money and my tools. 
Q. So you waited until vV ednesday-the next day would 
have been the beginning of another week-before you went 
over? 
A. Yes, sir. I had been away over there ten days before 
I went.....:... 
Q. You had been away ten days? 
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Q. How many rooms did you paper ovfr there? 
A. Five rooms-six rooms-five room~ and a living room 
and a hall upstairs and down. 
page 226 ~ Q. What day did you finish that jobY 
A. Haven't finished it yet~ 
Q. Hasn't been :finished yet Y 
A. No, sir. : 
Q. Didn't you finish that job on _Tues,ay, one week before 
the ·wednesday that you are talking abo U 
A. No, sir. 
Q. You are sure about that ,
1 
I . • 
By the Court: 
Q. How did you find out about Mrs. Abd.ell 's death 7 
A. I saw it in the newspaper. 
Q. When did you read the paper? 
A. At Mrs. Reicordo 's the morning a.filer. 
Q. What paper did you read it in? 1. 
A. Virginian-Pilot. I didn't read it myself; Mrs. Reicordo 
read it when we were eating breakfast. 1 
By Mr. Arnold: : 
Q. Mr. Miller, you didn't work there I after Mr. Abdell 
:finished the job, did you t 
A. After he finished which job t 
Q. The papering the rooms? 
A. I told you I have not :finished. i 
Q. That you hadn't :finished? Mr. Abdill said that the job 
was finished. 
page 227 ~ Mr. Venable: Mr. Abdell · as not testified or 
said anything at all. · 
Mr. Arnold: I lmow he hasn't. 
By Mr. Arnold: 
Q. Did you buy your materials for th t job over there Y 
A. Mr. Abdell bought the materials. 
Q. ,vhat did you buy' 
A. I didn't buy anything. 
Q. When. did you make your last buy rom I. Evans for 
the wallpaper? 
A. I don't remember the date. A week efore I was there, 
though; as much as that-maybe more. 
Q. A week before you were there? 
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A. Mr. Evans has the date and everything up there. I 
don't remember the date. I didn't keep them. 
Q. Mr. Miller, did you ~vork the Wednesday before you 
went for your tools at Mr. Abdell's? 
-A. The Wednesday before the Thursday? 
. Q. No. You said you went over there Wednesday morn7 
ing to get the tools and didn't get the tools? 
· to ()'et the tools if I could n t finish 
th wo · · e didn't have t e p r 1 10n one~ 
Q. How did you know e di lt'tnave it clorle 1 
A. ~'t]fno:w. Q. ou went there to get your tools? 
A. · I went thP.re to see Mr. .A.bdell, to see 
pag·e 228 ~ whP.ther we corild finish the partition and get the · 
tools. 
Q. If the partition was finished, weren't you going to 
paper it? · · 
A. :tw.a~ g_oing_to paper itiLiLFas ~d,and-help if it 
was~·--- · 
~ Why dfcTyciu go to get the tools? 
A. I went to finish the papering. It would not have taken 
us long to finish it if he had not done 3:nything to it while 
I was away. 
Q. Did you work the Wednesday before that? That is what 
I want to know. 
A. At Mr. AbdP.ll 's? ·No, sir, I did. I worked at Mr. Hol-
land's the V\7 ednesday pef orP. this. 
Q. Did you work any the week before thaU 
A. I worked at Mr. Holland's. 
Q. Did you work at Mr. Abdell 's any the week before¥ 
- A. I worked on Thursday the week before that. 
Q·. Thursday before the week yon went over for your tools J 
A. Yes, sir. 
Mr. V,=mable: If Your Honor piease, I see counsel here 
using a book-using a diary by which there has been a good 
deal of controversy before Your Honor as to whether coun-
sel shonld haw~ any rig·ht to insper.t it. I sP.e 
page 229 ~ counsel is using this now for certain dates and 
probably to test this man's memory by some-
body's else's memory. I think that diary should not be used 
in this manner because counsel has had no opportunity to 
inspect it. 
The Court: All I undP.rstorid him to do so far is to cross-
examine this witness as to his dates. 
I 
l . 
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Mr. Venable : One· counsel looks in th diary and tells the 
other. 
Mr. Tyler: Do you know what this bo9k is 1 
Mr. Venable: I do know it is a diary. II have sense enough , 
to know that. Will you say it is a diar:YrY 
The Court: Mak.e your remarks to the Court. The objec-
tion is overruled. I 
Mr. Venable: I save the point. 
By Mr. Arnold: 
Q. Mr. Miller, when did you tell Mr. rilcher about. going 
over to Mr . .A.bdell 's 7 . · 
A. "When did I tell him 1 I 
-Q. What street car you caught; how long it took you to 
go7 ! 
A. It was day before yesterday. I 
Q. Day before yP.sterday Y I 
A. Tuesday evening. I 
Q. Tuesday evening? A moment ago you told 
page 230 ~ me that yon didn't tell him-1 
• I 
:M:r. Venable: He said he didn't tell ¥r. Pilcher. 
I 
I 
A. Mr. Pilcher is that gentleman on the end there? 
By l\fr. Arnold : Q. -Yes. . 
A. That is the g·P.ntleman I told. 
Q. When did you talk to him Y 
A. The :first I talked to him was on T esday evening, the 
first time I ever remember seeing· him. 
Q. That was Tuesday? Did you tell Ir··m anything about 
going to Abdell 's at that time 7 
A. Yes, sir. . 
Q. "What did you tell him 1 
A. I told him that I went there, and pr ctically what I told 
you. · 
Q. Did you tell him what time you we t there? 
A. Yes, sir. 
Q. Awhile ago didn't you tell me that ,the first time you 
told anybody about .that was in the hall esterday morningY 
A. I said, talking about "the tools. 
Q. You told me awhile ago that you ent there between 
eight and nine or nine and ten, you didn't ow exactly which, 
and I asked you when was that and you said you told him 
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yesterday morning but you didn't know what 
page 231 ~ time-between nine and ten; is that true Y 
A. I told the gentleman there. I told him out 
in the hall about the tools yesterday morning. 
Q. Didn't you say that was the first time you told anybody 
about it? You were not correct in that statement¥ 
A. I told you I had told several people about my tools be-
ing· there. · 
Mr. Arnold: That is all. 
page 232 ~ . DR iF. V .A.NN, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
Examined by Mr. Venable: 
Q. Your name, please, sir f 
.A.. F. Vann. 
Q. Row long have you been practicing medicine, Dr. Vann! 
.A.. Thirty years. 
Q. How long have you been in Norfolk? 
A. Twenty years. , 
Q. You never saw Mrs. Abdell, did you, Doctod 
.A.. No, sir. 
Q. I want to hand you two pictures that have been intro-
duced in evidence, showing certain discolorations, as de-
scribed, and bruises upon her face and person. Have you 
seen them? 
A. Yes, sir. 
Q. You never saw them until this moment when you looked 
at them f 
.A.. No, sir. 
Q. Doctor, I want to ask you whether or not a physician, 
looking at a picture of a bruise on a corpse, can tell with any 
degree of certainty whether or not the blow, causing those 
bruises, caused unconsciousness f 
A. No, I think that is merely guesswork. 
Q. Looking at those bruises on that picture, 
page 233 ~ could you say that as a result of those brnises 
there was unconsciousness of that person before 
she diedf · 
.A.. You mean, purely-
Q. ,Just looking at the pictures! 
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A.. I don't think so. I think that is merely speculative. 
Q. Doctor, if a person is r~ndered unconscious by a blow, 
tell the jury whether or not at the time 0£ losing unconscious-
ness that person would be in a rigid position or would be re-
laxed? l 
... '\.. I think a person is relaxed after he: loses consciousness 
-limp. That is what you mean¥ : 
Q. That is what I mean, yes, sir. If iou saw a corpse ly-
ing on the side with the knees bent up ahd hands in a rigid 
position this way, would ·you say that that \person was knocked 
unconscious at the time of death by a blbwt 
A. I don't think you could say. I dop 't understand you 
thoroughly. If the individual shows a position of being-
Q. Arms out this way. I , 
A. Muscles and legs tense? 
Q. Yes. 
A. I think a person who is unconscious from a blow is limp 
-more or less relaxed in the position i:d which he falls, so 
to speak. · 
page 234 ~ Q. Do you know Dr. Arnold1,Strauss, a pathoJo-
gist at St. Vincent's Hospital? 
A. Very well, yes, sir. · 
Q. ·what is his standing among the docttjrs as to pathology1 
A. Excellent. 
Q. When I say pathology, what do I mean Y 
A. That is one who is skilled and has training in tissues, 
both in their gTowths and microscopic. ! 
Q. What is the duty of a pathologist· ati St. Vincent's? . 
A. He performs autopsies, both as to growths and examines 
~11 of the ~issues-he examines all tis~uis .that ac~umulate 
m the hospital as a result of the operatio s. On thmgs that 
are removed, he examines and dissects th · se. 
Q. Do you consider hi_m an expert in h~s profession? 
A. Yes, sir. - I 
Q. How is he regarded by other physic~· ns in this commu-
nity, do you know? 
A. ·wen, I think the staff at St. Vincents almost to a man 
from what my observation is, regards hi as highly as I do. 
Q. You are on the Rtaff at St. Vincent's 
A. Yes, sir. I 
Mr. Venable : The witness is with you. ' ' · 
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_ page 235 r CROSS EXAMINATION. 
By Mr. Arnold: 
Q- Doctor, you made the statement in answer to Mr. Ven-
able 's question, observing a bruise on that picture, you said 
as to whether or not that bruise would knock a person un-
conscious was merely speculative, I believe 1 
.A.. Yes, sir. 
Q. If you examined the body yourself so as to determine 
the swelling of the place that was bruised, the extent and 
color of it, would you say it was merely speculative then for 
you to say whether or not in your opinion such a blow would 
cause unconsciousness T 
A. You have gotten me away from the picture. 
Q. That is where I want to get you. 
A. I don't think you can do it because I have not seen any-
thing but the picture. · 
Q. I ask yo-u as an expert, if you examined the body, 
_wouldn't it be different from looking at the picture t 
A. I think so, but, as you understand, I am limited to a 
bruise on a jaw in which I am. supposed to look at several 
bruises, and you can ask me did this or did it not produce 
unconsciousness. My opinion is that I would not be able to 
say. 
Q. Well, I understood that your first question by Mr. Ven-
able. was predicated by looking at the picture Y 
A. That is true. · 
page 2361~ Q. I asfr you if the same situation would exist 
if you had had the opportunity to look at the 
body-to look at the physical condition, color, size of the 
swelling-your statement of whether or not in your opinion 
such a condition was caused by a blow, sufficient to cause un-
consciousness, would not be as speculative as it would by 
looking at the picture, would iU 
A. That may or may not be true. I am assuming that these 
pictures here show the whole thing. It is possible that thing'S 
were present which the pictures do not show. 
, Q. I will ask you this: Do you think it is possible for a 
medical man with proper knowledge to look at a body and 
examine a bruised place caused by a blow on it and then say 
whether or not, with any degree of accuracy, it was sufficient 
to cause unconsciousness in his opinion? 
A. If you will pardon me, I will have to ask you. a ques-
tion: What did he find? Did he find a simple blow or a simple 
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contusion, or did he find evidence of a racture or evidence 
of a brain injury? I 
Q. Well, I can't tell you what. 
1 
-
Mr. Venable: You heard him say thye was no fracture. 
By Mr. Arnold: · I 
Q. I just asked you if it would be pos,ible for a doctor to 
to examine a body, and whatever he found to say 
page 237 ~ either yes or no, in his opinion, it would or would 
not cause unconsciousness? I 
A. I think if he found enough in additii.on to bruises, then, 
I will say he is a little bit out of the realpi of guesswork. If 
he was limited to simple bruises, as we !understand bruises, 
and discoloration, I think, limiting him$elf to the observa-
tion of bruises, I think he is speculating. 
Q. If he didn't limit himself to the ob~ervation of bruises 
but made a thorough examination of dis~oloration and swell-
ing? I 
A. That is a bruise. That is all in the: picture of a bruise. 
As everybody has seen a bruise about the face, it depen,ds 
upon what part of the face it shows dispoloration, it shows 
swelling, and it shows blueness; all of that enters into the 
picture of a bruise. : 
Q. Doctor, could you say that a person could be knocked 
unconscious by a blow without even leaving a bruise? 
A. Yes, oh, yes. I 
Q. That i.s possible? I . 
A~ Yes, s1r. 
Q. If you examined a body and found & contusion in acer-
tain place, and you examined and found : im lying there un-
conscious, you could say with a great <lea of certainty that a 
blow there caused unconsciousness 1 
A. Even with no bruisP.? 
Q. Even with no bruise? 
page 238 ~ A. No, I think that would b guessing too. You 
would have nothing to pick o*t if there had been 
no bruisP.. I 
Q. How can you say that if you had not seen him Y 
A. Why did I what? rt, Q. Didn't you say if you had not Imo or seen }Jim? 
A. No. I admit that I thought it was ' ossiblc for a per-
son t.o be rendered unconscious .without an evident sign of 
a bruise that you could see. 
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Q. You say that is possible 1 
A. I think that is possible, yes. 
Q. It is not at all improbable, is it, Doctorf 
A. Well, to use that term, yes. 
Q. I can't unde1lstand you? 
A. I say, yes. ,vhat was your qualification of improbable 
there¥ 
Q. I said, that a person being· knocked unconscious by a 
blow without leaving any evidence of a bruise, that it is not 
only possible but is very probable f 
A. I think that it is possible that a person can be rendered 
unconscious and there would be no external evidence-only 
superficial examination to indicate it. 
Q. Now, if it is possible, could you say it was improbable 
that it would be done 1 
A. Well, I think then you will get back to the point as to 
how closely you will look for them. · 
page 239 ~ Q. Doctor, lrnve you ever had occasion to ex-
amine prizefighters-people that we know as 
boxers? 
A. Only occasionally. There are a few around here. I 
mean, men you sometimes get hold of. They show a sore 
jaw the next day. 
Q. Do you know what they refer to as a button-hitting 
him on the button? 
A. I .think you have reference to the point of the jaw point. 
Q. At the front point? 
A. Either the one or the other side. 
Q. Isn't it a fact, Doctor, that a blow of such force, de-
livered on that point of the jaw known as a button, causes 
unconsciousness without any sign of an external bruise what-
ever? 
Mr. Venable: I object as to whether it is possible. I think 
anything· is possible. That is not what we are after _here. 
Dr. MacDonald has never said that he could swear it did 
cause unconsciousness but that it was probable in his opin-
ion that blow could have caused unconsciousness, and prob-
able that it did in this case. 
The Court: I think the quest.ion is within the scope of 
cross examination. The objection is overruled. 
Note: The question iR read back by the stenographe_r. 
I 
i 
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A. I would not think that would be the usual 
page 240 ~ -I think, a blow sufficient to cause unconscious-
ness there, would be norma)lly expected to show 
something on the skin. 11 
! 
By Mr. Arnold: 1 
Q. What would it show, Doctor? i 
A. Thickening-swelling, as you call i it-discoloration. 
Q. Now, on this picture that you saw, 1will you examine the 
chin in the position w~ call the button, a#d see if there is any 
evidence of discoloration f 
A. I think so, yes. , 
Q. Is it v~ry well defined there, Doctor? 
A. Yes, sir. . '1 
Q. Doctor, do you know Dr. ·C. D. J. MacDonald, Coroner 
of the City of Norfolk? ' 
A. Very well, yes, sir. : 
Q·. How doe~ his reputation correspo!nd with the doctors 
in St. Vincent's? 
A. I don't know exactly. It is not mY, understanding that 
Dr. MacDonald is a pathologist. I 
Q. I am just asking you what your :view is in comparison 
with medical doctors? i 
A. I know Dr. MacDonald very well. J regard him highly 
as a coroner. For questions in pathology1in which you wanted 
dissections, I think I would choose the i other man for ·that 
feature. l 
page 241 ~ Q. As to examining a bru1·ise on the body as a 
result of a blow, what would you say is Dr. Mac-
Donald's ability in that line? 
A. Very good. ' 
Mr. Arnold: I think that is all. 
By the Court : 
Q. What is the effect from a medical tandpoint of a blow 
on the chin? 
A. You mean, what you can see, or wh t happens to the in-
dividual¥ 
Q. What happens to the individual f 
A. Temporarily knocked out. 
By Mr. Venable: 
Q. About how long would you say is I the usual time for 
that? 
. -
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A. I don't think there is any usual time. The best ex-
ample of that is what you witness in the prize fighting ring. 
That is sometimes two seconds and sometimes more than 
ten. I think it is a common understanding that it is ten sec-
onds or more. N"ow, I don't see that that has to be limited 
to that arbitrary rule. I think we don't know. 
Q. If you count ten he is out? 
A. He loses the :fight, at least. I don't think that gets very 
far away from speculation. 
page 242 ~ By Mr. Arnold: 
Q. Doctor, in your opinion, a person could be 
knocked out by a blow and remain out for at least ten seconds 
or thirty minutes, couldn't he-no limit on it f -
A. I think that is speculation. 
Mr. Arnold : That is all. 
page 243 r DR. ARNOLD F. STRAUSS, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
Examined by M:r. Venable: 
Q. What is your name¥ 
A. Arnold F. Strauss. 
Q. · Dr. Strauss, what universities did you attend in pre-
paring yourself as a pathologist? 
A. I studied at ,Freiburg, Germany; Bonn, Germany; 
Basle, Switzerland. I was an intern in Bonn and Basle. Later 
as pathologist at the University of Basle and the University 
of Berlin. 
Q. What is the standing of those German and Swiss in-
stitutions? 
A. I think they are of high standing. 
·Q. How long have you been pathologist at St. Vincent's 
Hospital? 
A. Since December '35. 
Q. You have lived in Norfolk since December, '351 
A. Yes. . 
Q. Will you say, Doctor, about how many post mortems 
you have performed? 
A. I have performed abo1.1,t 800 post mortems and super-
vised and seen about 6,000. 
Q. Now, Doctor, I want to ask y~u something about death 
:I 
I 
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I 
by monoxide poison. You are more or l~ss familiar with that 
subjecU I 
A. Yes. 1 
page 244 ~ Q. What is the effect upbn the blood after 
death of a patient who died from monoxide 
poison? 1 
A. The hemoglobin chang·es to mono~ide hemoglobin. 
Q. You mean, whether there is strang,lation or not Y 
A. After death there is no coagulati~n of the blood, bgt 
during· agony the blood may form throrrfbin. 
Q. ·wm you explain the difference a$ to coagulation of 
blood where a man dies normally and wh¢re he dies of monox-
ide poison? I 
A. When somebody dies normally, t}ie blood under most 
conditions will clot, but when he dies from carbon monoxide 
poison, and by some other reasons, the. btood will not clot. 
Q. Is it an unheard of thing that herp.orrhage may occur 
at or after death from monoxide poison ?1 
A.. Hemorrhage occurs not after death but during death 
and before death in carbon monoxide poison, as for instance, 
in the brain, or stomach, or spleen. 
Q. Would blood, coming from a hemo1~rhage in a monoxide 
poison case, run further by reason of :riot coagulating than 
blood coming· from a person who died by; some other method i 
A. That is probable, yes. 
Q. Now, Doctor, what can you say a pout the position of 
hands, arms and other things of a person who dies from 
monoxide poison and of a person who dies a natural death 7 
A. A person who dies from monoxidl' poison often takes 
a strained position. 
page 245 ~ Q. What do you mean by hat? 
. A. Well, he would not lie! flat on his back; he 
would take some abnormal position----cotltracting the arm or 
leg, or those thing·s. . 1 
Q. Doctor, how long after death doe stiffness and rigor 
mortis sP.t in as a rule f 
A. .A13 a rule, two to six hours after d ath. 
Q. Now, in the case of carbon monoxi e poison? 
A. Very often at once; instantaneous~-
Q. The stiffness you say, would come i stantaneously some-
times! 
A. Yes, sir, even during agony. 0 
Q. Now, Doctor, I will ask you this: fa person lying on 
the left side, holding a blanket before t e monoxide poiso~, 
--or while the monoxide poison, was creep~ng on-what wou1d 
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be the position of the fingers or hands in agony or before 
death-would they still hold the blanket or would the blanket 
be released~ 
A. Either one is possible. 
Q. Sirt 
A. Either one is possible. 
Q. Either one is possible f 
A. Yes. 
Q. Now, if it would be released in agony, would the fingers 
be in a relaxed position or in a clasped position. 
A. Either one is possiblP-. 
page 246 ~ Q. Either one is possible f 
A. Yes. 
Q. Doctor, I want to ask you about the appearance of a 
bruise on a person's face, who had been in a fight just before 
and afterwards died from carbon monoxide poison, would 
the bruise show up plainer if she died from monoxide poison 
than if she didn 't ¥ 
A. Most likely it would show plainer. 
Q. For what reason? 
A. Because in carbon monoxide there is a tendency to 
hemorrhage, and if somebody is hurt slightly he will most 
likely bleed in the tissues far more after or during carbon 
monoxide poisoning. 
Q. Doctor, I will ask you to look at some pictures that 
have been introduced in evidence here of the woman we are 
talking about. It has been proved that the woman whose 
pictures you are loking at died of monoxide poison. Taking 
that as a basis in looking at those bruises, which occurred 
sometime before death, could you say whether, in your opin-
ion, a man could with any certainty say whether that patient 
was or was not unconscious from any one or more of those 
blows? 
A. I could not say that. 
Q. You could not say one way or the other 7 
A. No. 
Q. The bruises that you see on those pictures, knowing 
that the patient died of 'monoxide poison, would 
page 247 ~ the same bruises, which you are now looking at, 
show up greater in a monoxide case than it would 
in another case? 
~ A. It is possible; not necessarily. 
By the Court : 
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A. Not necessarily. But I do believe J would have to look 
up the literature on this point to see if there is anything 
known; to see if this, point was studied. fhis is a very special 
point. 1 
By Mr. Page: 
Q. I didn't exactly understand that, Doctor? 
A. I believe I would have to read to I see if there is any-
thing published to this point. , · 
By the Court: 
Q. Point! 
A. Point-subject. 
By Mr. Venable: 
Q. Doctor, what is the position as to relaxation when a 
person becomes unconscious from a blow1 do they remain stiff 
or become relaxed? 
A. They will be relaxed. 
Q. If they were unconscious they would be relaxed Y 
A. Yes. 
Q. If they died of monoxide poison they might 
page 248 ~ be in any position; is that wh;at I understand? 
A. Yes. , 
Q. And are likely to be in a peculiar position or rigid:! 
·A.Yes. I 
Mr. Venable: The witness is with you. 11 




·Q. Doctor, carbon monoxide poison is; very deadly, isn't 
iU 
A. Very deadly. 
Q. Very deadly? 
A. Yes. -
l\fr. Venable: ,vm you excuse me one inute, Mr. Arnoldt 
Bv l\fr. Venable : 
.. Q. If a person were dead from a blow, would it make any 
difference how much monoxide poison we e in the room Y 
A. Any difference as to what? 
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Q. ,'V ould a dead person be affected by monoxide poison 
any more than a live person? Would it show up! 
By the Court: 
Q. If a man were already dead, would monoxide 
page 249 ~ poison do anything to him Y 
Mr. Page: Your Honor has the wrong idea. 
By Mr. Page: 
Q. Would the body assimilate any of the monoxide poison 
· after the person was dead! 
A. As far as I know, yes. The blood might still change 
after death. When the body is lying· a long time in carbon 
monoxide air after death, you find still other changes that 
you do not find when the body is not lying there. 
By Mr. Venable: 
Q. How is carbon monoxide taken-by breathing it in or 
soaking it through the skin? 
A. I don't know that. 
Q. · How do you get monoxide poison into the blood stream¥ 
A. During· life or after death? 
Q. During life. 
A. By breathing. 
Q. That is the way it usually happens? 
A. Yes. 
Q. After death in that room, some might soak in the skin 
antl hand; is that what you mean to say? 
A. Yes. 
page 250 ~ By the Court : 
· Q. Does it have any change in the blood stream Y 
.A. I don't know that. 
Q. How would it get to the blood strP.am? 
A. Most likely there will be carbon monoxide in the blood 
if a dead person is lying for a long time in a carbon monoxide 
·atmosphere. 
Mr. V,mable: That is all. 
By Mr. Arnold: 
Q. Counsel for the defense has asked you several ques.;. 
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ide gas poison. There is no agony to that death at· all, is 
A. Yes, there is agony. 
there, Doctor?- 'I 
Q. What would you say is the agony in death by carbon 
monoxide poisoning·? I · 
A. The patient is unconscious but he 1may move while he 
dies. I 
Q. May move? I 
A. Yes. I 
Q. I said agony. 1 
I 
Mr. Page : You mean pain, don't yo~, Mr. Arnold? 
Mr. Arnold: I mean agony. I 
I 
page 251 ~ By Mr. Arnold: : 
Q. It is a painless death, isn't it, Doctor! 
· A. It is a painless death. I 
Q. Comes very quickly, doesn't iU : 
A. It depends on the amount of carbpn monoxide in the 
~~ I 
Q. Of course. Well, if there is enough ~ir to produce death, 
it comes very quickly and p1:obably witpout the knowledge 
of the pP.rson at all, doesn't 1H I · · · · 
.A .• The time of death depends oil the :
1 
quantity of carbon 
monoxide in the ·air. i 
Q. Well, does the person have knowleqge that he_ is dying 
from carbon monoxide 1 I · 
A. No. 1 · 
Q. Carbon monoxide gas is a part of i~luminating gas? 
A. Yes. 1 
Q. What percentage, Doctor, of carb~n monoxide would 
cause death-to a human being? I · 
A. rhere is af ormula by two people, Bjoggalt and Hender-
son, I believe. I have notes about that ~nd I will give it" to 
you: '' Carbon monoxide is in part of iten thousandths of 
air. If the product is threP. or less, ther~ is no effect-" 
I • 
I 
_Mr. Venable: . If your Honor please, i~ is hardly required, 
I think, to read out of tl1P. book. I am no able to understand 
it and I doubt if any of us a e. He is giving, as. 
page 252 } I understand, what one or t o people have said, 
and they are the people who ave written on the 
subject. If he knows himself- . 
The Court: I don't sP.e any objection to either side hav-
ing this testimony, and I am letting it go in: 
I 
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Mr. Venable: I don't see why we should go into that. 
By ]\fr. Arnold: 
Q. Doctor, you said from those pictures you could not de-
termine ·whether those bruises disclosed and caused uncon-
sciousness or not 1 
.A.. No. I am a pathologist and I see people generally af .. 
ter death. So, I don't have the experience to say about that. 
Mr. Arnold: That is all. 
page 253 ~ LUTHER S DIGGS, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
Examined by Mr. Venable: 
Q. Please state your name, residence, and occupation? 
A. Luther S. Diggs, 1515 Maury Crescent, Superindendent 
of Distribution for the Gas Department of the Virginia Elec-
tric & Power Company. 
Q. Mr. Dig·gs, I want to ask you whether you went with 
me, Mr. Gutterman, Mr. Franke, and Mr. Sawyer, to the Ab-
dell rPRidence last Saturday, I think it was? 
A. Saturday morning. 
Q. Last Saturday mornmg f 
A. I did. 
Q. "\Vhat position does Mr. Franke hold f 
.lr1.. He is the fore man of the meter repair shop of the Gas 
Depal'tmcnt. 
Q. He is the next man under you, having charge of the 
meters? 
.A.. No. Mr. Franke does not report to me; Mr. Franke 
reports directly to the manager o fthe department. 
Q. It doesn't make any difference about that. What did 
you take with you when you went to the house Y 
A. Necessary tools to connect a meter, and a gas meter 
from our meter repair shop. 
Q. Was the meter a city tested meter or not Y 
page 254 ~ A. It was. 
Q. How had the meter which we took over 
there been tested for accuracy, and by whom? 
A. Tested by the City Inspector and also by our meter in-
spector in the repair shop. · 
Q. Was it one that was pronounced correcU 
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Q. Did you place that meter in the·[. position which had 
formerly been occupied by meter 8405, serving gas to the 
first :floor in the Abdell house? 
A. "\Ve did. 
Q. After connecting that meter up, did you or not turn on 
all six gas jets on the stove? : 
A. Yes. , 
Q. And light them? 
A. We did. 
Q. After they were burning, did you make a test which 
would show the number of feet that would come through those 
sh: burners all opened within a given time? 
Mr. Arnold: . Your Honor, I object tJ the question. It is 
not the same meter, I understand, that was in the house at 
the time of the death. 
Mr. V<mable: I am sure, Your Honor,I that this was a per-
fect meter. I will ask him one question which I think will 
clear it up: 
pag;e 255 } By Mr. Venable : 
Q. Tell me this before you; answer that: Does 
the meter in any way regulate or control the amount of gas 
that flows through 1 
:\1:r. Arnold: If Your Honor please, I: object to the ques-
tion because the ~onditions are not shown to be the same. 
We don't know what the condition was. 1
1 Mr. Venable: I promise, Your Honort that the stove has 
not been moved and that we took a periect meter there. I 
will ~how afterwards how the meter was! taken out and how 
much that was off. , 
'l'he Court: Proceed. The objection is: overruled. 
Note: The question is read by the Reporter. 
A. Yes. 
By Mr. Venable: 
Q. How many tests were madef 
A. Two. 
Q. YOU made one yourself Or two yourself f 
A. One mvsP.lf. , 
Q. Tell tho jury how many cubic feet of gas will pasH 
throu~;h the six jets of that stove running at full blast?-
A. Two feet per minute. · 
226 Supreme Court of Appeals of Virginia. 
Liither S. Diggs . 
. Q. That means 120 fet per hour, doesn't iU 
A. Yes. 
page 256 ~ Q. Who was the other man who made the test ·r 
A. Mr. 'Franke. 
Q. You have the instruments with which to make those 
tests accurately, have you not¥ 
A. Yes. 
Q . .After making these tests with the stove burning and 
after the stove lights were cut out, state what you, Mr, Franke, 
Mr. Gutterman, and myself did then? 
A. .After turning the burners out? 
Q. Yes. 
A. After turning the burners out we turned the burners 
on again unlig·hted and went outside of the house on the rear 
porch. 
Q. I hand you a picture and ask if you recognize that as 
a picture of the porch which we went out on f 
A. As near as I can remember, that looks exactly like it. 
Q. The back porch of Mr. A.bdell 's house is where we went f 
A.. That is correct. 
Q. You shut the back door yourself, didn't you? 
A. I think I did. I am not certain about that, but I am 
petty sure I did. 
Q. Do you know whether it was shuU 
A. I do know it was shut. 
Q. Standing on the back porch, say to the jury 
page 257 ~ :whether or not gas could be smelt· and within 
what time on ·the back porch? 
Mr. Arnold: Your Honor, I object to the question. 
The Court: I think that question is going beyond the realm 
of relevancy. · 
Mr. Venable: Your Honor, they have introduced a witness 
for the Commonwealth-a colored boy who delivered groceries 
there at tP.n o'clock. They also show, if this witness is cor-
rect, that Abdell left the house at 9 :30. Now, this witness 
says that at at 10 o'clock he went to this same back door on 
the same porch, knocked at the door several times, stood 
there three or four minutes and smelt no g·as. Now, it is rele-
vant, I believe, to show within what time gas would be smelt 
on that porch with the burners burning full inside of the 
house. · 
The Court: I think that is too far remote to be relevant 
The objP.ction is sustained. 
Mr. Venable: Then, if Your Honor please, I would like 
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Note : The jury retired from the coutt room. 
I 
By Mr. Venable: 
Q. After shutting the door and goil).g on the back porch, 
how long· was it before you detected the odor of 
page 258 ~ gas? l , 
.A.. Three minutes from th~ keyhole. 
Q. How long did you stay out on the balck porch altogether V 
.A.. A.bout ten minutes, I would imagincl, standing out there. 
Q. At the end of that time, how pronoul1 need was the smell 
of gas on the back porch V 
A. You could smell it within a few feet of the door about 
six minutes after we had turned the burb.ers on. 
Q·. Then, if you had gone to that doo~ to knock on it, as 
much as six minutes after that gas was fa~rned on, would your. 
position have been such that you would have had to smell 
iU ! 
A. I did smell it within two feet of the door at the time 
we were there with the burners on. 1 
· Mr. Venable: I think, if Your Honor please, as to the ques-
tion of permeation of gas, a smell may ba created in one part 
of the room and you could smell it way 9ver in another part 
of the room. A puff of cigarette smo~ over here will be 
smelt a long way off very quickly. I tlutk this testimony 1_· s 
very pertinent to show that. The Comm nwealth proves that 
at ten o'clock a man with a good smeller,he says, came there 
and knocked on that door and didn't smelJ gas; that these gas 
jets had not been turned o~ at ten o'clock. I 
page 259 ~ think that is very material evjidence. 
The Court: I do not thinjk there is- sufficient 
similarity between a g·as expert making a test and a colored 
boy delivering groceries to make this ev· dence admissible. 
Mr. Venable: I save the point. 
Note: The jury returns to the court r om. 
By Mr. Arnold: 
Q. What did you say your business w s 7 
.A. Superintendent of the gas-
j. 
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By Mr. Venable: 
Q. Did you check the accuracy of meter 8405 which was 
taken out of Mr. Abdell 's house at the last reading? 
A. No. 
Q. You were not the one f 
By Mr. Arnold: 
Q. Do you know the method of manufacturing the gas that 
was used in the Abclell home! 
A. I know it to such an extent by association, ·but my de-
partment is the distribution department which handles the 
gas after it leaves the plant. There is a production depart-
ment and a distribution department that operate entirely 
different from each other. 
page 260 ~ Q. Can you tell whether it is coal or water gas! 
A. I can tell you it is water g·as. 
Q. Water gas? 
A. Correct. 
Q. Can you tell whether coal or water gas has the highest 
percentage of ca.rbon monoxide f 
A. I can say this: That carbonated water gas has a higher 
percentage in some plants. They vary throughout the coun-
try. I would not want to be quoted because of the fact that 
plants are being continually improved. Therefore, one may 
exceed the othP.r. 
Q. Can you tell me the B. T. U. unit per cubic foot? 
A. Our gas is 530. 
Q. The jury does not know what B. T. U. is. 
A. 530 means that every cubic foot of gas is against 530 
units. 
Q: It meets the State requirements 1 
A. It meets the State requirements, filed with the State Cor-
poration Commission. 
Mr. Arnold: That is all. 
page 261 ~ MORRIS B. GUTTERMAN, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows: 
Examined by Mr. Venable: 
Q. l\Ir. Gutterman, please state your name Y 
A. Morris Gutterman. 
Q. Residence and occupation. 
A. My namo is Morris B. Gutterman; I live at 824 West 
.T. C . .A.bdell v. Commonwealth o; Virginia. 
lJ!l orris B. Gutterma,. 
229 
27th Street in Norfolk; my occupation ,s a young attorney-
at-law, just out of school. 1\1:r. Venable was so kind as to let 
me help him investigate some of these ci1 ses so I could learn 
thA actual practice of law. 
Q. What school did you attend f , · . 
A. University of Virginia. 
Q. When did you pass your State Bar examination 7 
A. Last June. I, • 
Q·. You haven't started actual practic~ f 
.A. No, sir. ' 
Q. Did you at my request go with me, Mr. Diggs, Mr. 
Franke, and a young man by the name of Sawyer to the Ab-
dell house last Saturday morning? I 
A. Yes, sir. 
Q. You drove us over, did you not f 
A. Yes, sir. 
Q. Were you present when the tests· w~re made by the gas 
men to determine the volume of gas com!ing out with all the 
bnrners lig·hted? i 
page 262 ~ A. Yes, sir. 
Q. After that test was made-you took no part 
in that, of course f 
A. No, sir. 
Q. After that test was made, state what you and Mr. Franke 
and Mr. Diggs and myself did f : 
Q. We went outside of the kitchen on the back porch-
I 
Mr. Arnold: One minute. Your Horior, I object to the 
question. I think it is leading. It is tlie same question as 
overruled by the Court before. ! 
l\fr. Venable. He is not a gas man at rill. 
The Court: Suppose the jury steps ¥1to the jury room, 
please. i 
Note : The jury retires from the cour, room. 
The Court: Is the difference between] his testimony and 
the testimony of l\ir. Diggs merely that I e was present, and 
his occupation is that of an attorney an Mr. Diggs' is that 
of a gas man? He was present at the s elling test Y 
l\fr. Venable : Yes, sir. 
The Court: I will exclude the testimo and you may ask 
him what you want, to g·o in the record. 
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, Q. Mr. Gutterman, tell what happened after 
page 263 ~ the back door was shut with the six burners on 
the gas stove g·oing? 
A. We stayed out on that porch for about three minutes,. 
and after three minutes, I got'right close to the door. I could 
easily smell gas. After about six minutes it was objection-
able to stay within two feet of that door. 
Q. From what door? 
A. The back door of the kitchen. 
Q. You said it was objectionable; what do you mean by 
that? 
A. You could easily smell gas a few feet away quite 
strongly .. 
Mr. Page: I understand the Court excludes that on the 
ground that it is too remote. 
The Court: Yes, I think it is too remote. 
Mr. Page! Save the point. 
By Mr. Venable: 
Q. What difference did you notice, if any, after we had 
been there for about ten minutes 1 
A. After we had been there ten minutes you could smell 
gas all around the place-that area. 
Q. Almost any place on the back porch f 
A. Yes, sir. 
Q. Tell whether or not the back door was shut when these 
tests were. made t 
A. Absolutely. 
Mr. Venable: I note an exception. 
page 264 ~ Note : The jury returned to th~ court room. 
J. W. FRANKE, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows : 
Examined by Mr. Venable: 
. Q. Please state your name t 
A. J. W. Franke. 
· Q. Your occ.upa tiori. t 
A. Superintendent of the Meter Department of the Vir-
ginia Electric & Power Company's Gas Department. 
Q. Mr. Franke, will you state whether or not on or about 
J. C. Abdell v. Common:wealth of Virginia. 231 
J. W. Franke. 
June 15th, 1938, when the meter 8405 was taken out of Mr. 
Abdell 's house, that meter was tested Y I 
A. It was. 1 
Q. Was that test ma'de in :reference at all to this case? 
A. It was not. 
Q. How was it made Y 
A. Regular routine test. 
Q. Was that meter shown to be fast ~r slow by the test Y 
A. One-half of one per cent more than the legal 
page 265 ~ limit; fast. ; 
Q. One-half of one per cent Y Did you go with 
Mr. Diggs, l\Ir. Gutterman, ::M:r. Sawyer hnd myself last Sat-
urday to the residence of Mr. Abdell Qn Lafayette Boule-
vard? I 
A. I did. 
Q. What did you carry with you on tqat occasion Y 
A. I carried a meter. I 
Q. What kind of a meter, as to tests 1 
A. A meter that had been tested one hµndred per cent cor-
rect before we left the shop. : 
Q. Who made that test Y 
A. The foreman of the shop. 
Q. Had it been tested by the city aut~orities Y 
A. It had been tested bv them also. : 
Q. Before you took it off, you had it tested in the shop by 
your foreman and then tested by the city men Y 
A. Yes. · I 
Q. When you got over to this house, fhere did you place 
this meter? I 
A. Placed it on the first floor at the meter connection sup-
plying the first floor. [ 
Q. Is that- the same place that meter n mber 8405 had been 
in before it was taken out Y 
A. Yes. 
Q. Did that connect with anything else except the gas stove 
in the kitchen Y 
A.._ No, sir. 
page 266 ~ Q. After placing that me .er in position, did 
· you then have the gas jets turned on in the 
kitchen? 
A. I did. 
Q. -How many tests did you yourself make to 
the flow of gas when all six were burnin ? 
A. Two. 
Q. You made two tests 7 
determin~ 
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A. Yes. 
Q. ·who made the other tests? 
A. Mr. Diggs. 
Q. What did you find in both of your tests t 
A. You mean the amount of gas passed? 
Q. The cubic feet of gas passing a minute through that 
stove with all the burners open? 
A. .Two feet per minute. 
Q. That would be 120 feet an hour1 
A. Yes. 
Q. After making this test, did you then go with Mr. Diggs, 
Mr. Gutterman, and myself to the back porch 1 
A. I did. · 
The Court: Can't we stipulate that this witness' testi-
mony will corroborate the testimony of Mr. Diggs and Mr. 
Gutterman which was excluded? 
Mr. Venable: Well, I am not putting him on to corrobo-
rate, but, I think his testimony would he the same 
page 267 ~ as Mr. Diggs' and Mr. Gutterman's. He, if asked 
that questions, would give the same answers as 
Mr. Gutterman gave. 
The Court: Is that agreeable with the Commonwealth's 
Attorneyf 
Mr. Arnold: Yes. 
Mr. Venable : I wish to make the same exception. The 
witness is with you. 
CROSS EXAMINATION. 
By Mr. Ar~old: 
Q. ,vhen was the meter that belonged in the house taken 
out? 
A. I really could not give the date on that. 
Q. Why do you say '' taken out Y'' 
A. Because I know it was taken out. 
Q. Howf 
A. Because I saw the order. 
Q. The meter was taken out? 
A. Yes, sir, it was taken out and brought to the shop .. 
Q. Did you see it taken ouU 
A. Yes, sir. 
By. the Court: 
Q. Did you see it taken out? 
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A. No, I didn't see the m~ter taken out of the 
page 268 ~· house. The only thing· I lrouw, I had a meter 
number so and so and it ,v-as taken out and 
brought to the shop and that same meter was tested at that 
time. 
· By Mr. Arnold: . 
Q. Were you told that was the meter that came out of the 
house? : 
A. According to the meter number and the address we 
had on the history card. 1 
Q. Did you test the flow of gas through that meter before 
it was taken ouU 1 
A. No. We made no such test on that meter whatsoever. 
Q. Did you put it back after using· tlie unit? 
A. No, sir. ·, 
Q. Why not? I 
A. I didn't think it was necessary to! make the test. 
Q. What is the gas pressure in that d~strict-]righ or low? 
A. High pressure. 
Q. Do you know whether your gas was made from coal or 
water? 
A. Water gas. 
Q. Can you tell us whether or not the percentage of car-
bon monoxide is hig·her in water g·as o~ coal gas 7 
A. I don't. know. ! 
I 
Mr. Venable : I didn't understand the last an-
page 269 } swer. [ 
The Court : '' I don't know l '' 
By Mr. Arnold: I 
Q. How many gas meters are in that ouse f 
A. Two. 
Q. Two meters there? 
.l\.. Yes. 
Q. Did you test the other one 1 
A. It was tested in a routine test. 
Q. Did you test both of them t 
A. Both of them, yes, sir. 
Mr. Arnold: That is all. 
It· 
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RE-DIRECT EXAMINATION. 
By Mr. Venable: 
Q. Mr. Franke, I wish you would explain .to the jury 
whether or not the flow of gas through the pipes, on through . 
the meter to the place that is burning at the jets on the stove, 
is affected at all by the question of whether the meter is fast 
or slow! 
A. It does not. 
Q. It might affect the amount of bill that would be ren-
dered on that meter, but would not affect the flow of gas 
through there? 
A. That is true. 
page 270 ~ Q. So, when you took what you considered a 
perfect meter, you thought that was the best test 
to make? 
A. That is true. 
Q. Would it have been the same whether you had taken 
the meter, which was No. 8405, which was taken out, or a per-
fect one there? 
A. It does not make any difference at all. 
Q. To get the accurate volume going through the pipe, 
you want an accurate meter? 
A. Yes. 
Q. The same volume would have gone through, but would 
not have recorded if the meter had been a little fast or a litle 
slowY 
A. Yes. 




By Mr. Arnold: 
Q. What do you mean by that? Why did you want an ac-
curate meter to test that gas if the same amount would come 
through an inaccurate meter? What is the object of your 
testimony? 
A. The object there, Mr. Arnold, is that the 
page 271 ~ same amount of gas would pass through. In 
other words, we were not checking the accuracy 
of the meter; we were only checking the amount of gas this 
appliance would consume. · 
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I. M. Sawyer. ~ · 
Q. Why did you want to get a one undred per cent ac-
curate meter to do that? . 
.A. It was not necessary at all to ha v;e an accurate one. 
Q. It was not necessary at all 7 1
1 
A. Not at all. 1 
Q. Why didn't you test the meter that was in there Y · 
A. Because the meter that we had in there was not in the 
shop. It had been sent out somewhere ¢lse. 
Q .. What effect does it have on your meter when the plates 
get stiff? . : 
.A. we don't have any revolving platr· in there. 
Q. What do you have! 
A. Leather diaphragms in the meter. 
Q. Do they get out of order¥ I 
.A. Sometimes. 1 
Q. What happens to the gas then¥ 
.A. It depends on just what happensJ If the diaphragm 
dries and stiffens, you have a fasterc -iheter. A hole in it 
you have an unregistered meter. i 
Q . .And the gas that passes would not show accurately at 
all? I 
page 272 ~ .A. It would not show anyj registration on the 
meter whatever. · 
RE-DIRECT EXAMIN.A.TLqN NO. 2. 
! 
By Mr. Venable: t Q. But the volume that went through ould not be affected 
one way or the other? 
A. Not at all. 
Q. So, when you measured the volum~, you wanted to be 
sure you had an accurate amount? ' · 
A~ Yes, sir. 
Mr. Venable: That is all. 
I. 1\L SA WYER, 
a witness on behalf of the defendant, be ng first duly sworn, 
testified as follows : 
Examined by Mr. Venable: 
Q. Y o_ur name, residence, and occupa ion? 
A. I. M. Sawyer; residence 902 Eliz beth Street, Berk-
ley; I work for the Virginia Electric & ower Company. 
Q. In what department do you work! ' 
I 
-~ 
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A. Gas department. 
Q. You are a mechanic in the shop, are you not Y 
A. Yes, sir. 
Q. Did you go with me, with Mr. Franke, :Mr. Diggs, and 
Mr. Gutterman over to the Abdell house last Sat-
page 273 ~ urday morning? 
A. Yes, sir. 
Q. What did you do when you got over there? Who handled 
the meter itself, connecting· it up? 
A. I handled the meter, connected it up and t1;trned the 
gas on and made the test. 
Q. Did you connect this meter in the place from which the 
meter carrying gas to the first floor had been before? 
A. Yes, sir. 
Q. )Vas there another meter there for the upstairs cook-
ing? 
A. Tl].ere was a connection for a meter, but no meter. 
Q. That meter had been removed also? 
A. Yes, sir. 
Q. You are sure of the position yon placed this meter? 
A. Yes, sir. 
Q. Did you stay downstairs by this meter, down in the c:.el-
lar where it was connected, while all the tests were made t 
A. Yes, sir. 
Q. Was it properly connected until Mr. Franke or Mr. 
Diggs came down and told you to take it down? 
A. Yes, sir. 
Q. The whole time they were down f 
A. Yes, sir. 
Q. You took no further part in the tests except to place 
the meter in position and to see that it was prop-
})age 27 4 ~ erly placed? 
A. Yes, sir. 
The Court : Is that all¥ 
Mr. Arnold: No questions. 
L. G. EUGLEY, 
a witness on behalf of the defendant, being first dn]y sworn, 
testified as follows : 
Examined by Mr. Venable: 
Q. Please state your ·name, residence and <)Ccupation? · 
A. L. G. Eugley, 1712 East Ocean View A venue; I am the 
District Accountant for the Virginia Electric & Power Com-
pany in charge of consumers' accounts. 
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Q. I hand you bills for gas which wa~ consumed by meter 
8405 for one year, from June 15, 1937,[ to the last reading 
which occurred on June 15, 1938. Will iyou say whether or 
not-
. . 
Mr. Tyler: .If Your Honor please, wej object to those. 
Mr. Venable: They are the original: bills sent from the 
company to Mr. Abdell. . 
The Court: What do you claim is the relevancy of that, Mr. 
Venable? ! 
Mr. Venable: Your Honor, I can guarantee that it is rele-
vant, because we have proved the amount of gas· 
page 275 } that will flow through the sii burners per hour. 
It is very material.to know hpw much gas flowed 
through that meter 011 the 11th day of May, 1938. I p1·opose 
to follow this up. in a way that makes it very materiaL 
The Court: .All right, proceed. ' 
.A. Yes, sir, these bil1 s came from my \office. 
By Mr. Venable: 
Q. You have looked at them Y 
A. Yes, sir. 
Q. You haven't seen these since they jwere sent off, have 
you? 
A. No, sir. : 
Q. Did you, when I called up awhile Iago to ask you to 
check back from your books and make a statement of these 
months as to the amount of gas consumeld by .Abdell at this 
place? 
A. I did. I took this from the meter reading sheei. 
Q. Will you loolr at his 1 y OU had no~ seen these bills' 
A. No, sir. 
Q. You took that from your meter r ading sheet-Mrs. 
Abdell 's account for a year back in the ompany Y 
A. Yes, sir. 
Q. Will you say-
page 276 ~ l\fr. Tyler: If Your Hono please, I object to 
the introduction of the meter eading sheet. First, 
we don't know who read the meter. We on 't know whether 
they didn't make a mistake. We don't now the condition 
of the meter. It might have been perfect t the time. It has 
110 proper foundation. That meter might have been fifty per 
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cent incorrect at the time this was taken. It might have been 
taken at a time when this man was drunk. 
Mr. Venable: I want to show that the same meter had been 
there for a year, because the bills show the meter number. 
The Court : Proceed. 
Mr. Venable: We will save time by letting him introduce 
that check which he made. I just want to see whether the 
independent bills check. 
By Mr. Venable: 
Q. Have you checked them t 
· A. I haven't checked those. 
The Court: Let him check them. 
By Mr .. Venable: 
Q. Take each one as you go along. 
- Mr. Tyler: Have they been introduced .in evi-
page 277 ~ dence, Mr. Venable? 
Mr. Venable: . Yes, sir. 
Mr .. Tyler: They will speak for themselves. 
A. There is one bill missing. Other than that they check 
with my _ record. 
By Mr. Venable: 
Q. There were not any May bills, because they had 
stopped? 
A. I took the record of the final reading as of ,June 15th. 
Q. That checks with this, doesn't it 1 
A. No, you don't have that here. Oh, yes, you do. I beg 
your pardon. 
Q. What is that fig·ure Y 
A. 2,000. cubic feet. . 
Q. When you have 20 on here, you leave off the two oughts 1 
A. Yes, sir. 
Mr. Venable: Now, if Your Honor please, I will ask that 
these bills and· statement be marked. 
Note: The bills are marked Defendant's Exhibit No. 3 and 
the statement is marked Defendant's Exhibit No. 4. · 
Mr. Venable: The witness is with you. 
Mr. Tyler: No questions. 
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I 
page 278 }- By Mr. Venable: I 
Q. The bills which you ch~cked were from the 
June reading, 1937, to the June reading, 1938 Y 
A. That is right. i 
Q. I -hand you bills now, purporting· to be from the June 
reading, 1936, to the June re_ading, 1937. 
The Court: You have gone back two y~ars, Mr. Venable. 
Mr. Venable: I didn't want to be criticised as to only bring-
ing a !ew of them here. I~ is perfectI-yl satisfactory to me. 
I thmk that probably, Your Honor, whlLle I express myself 
as being in sympathy with Your Honor! in getting along, I 
think these ar·e also pertinent- as carrytng along ti.e same 
story, and I would like to rese~e an exc~ption. • 
The Court: So report it, Mr. Stenographer. 
I 
Note: A short recess was thereupon taken. 
! 
page 279 }- A. K. SWARTZ, 1 
a witness on behalf of the d~fendant, being first 
duly sworn, testified as follows: ' 
Examined by Mr. Venable: 
Q. Mr. Swartz, please state your name and occupation 7 
A. A. K. Swartz, Chief Probation Of$cer of the City of 
Norfolk. ! 
Q. Mr. Swartz, two notes have been in~roduced in evidence 
hereby Mr. N owitzky who says he got the$ from you. I want 
to ask you at what time you received thes~ notes T 
A. The first time at about 12 :30 on M,rY 10th. 
Q. 12 :30 on May 10th? -
. A. Yes,. sir. 
Mr. Venable : Tha·t is all I want to ask him. 
CROSS EXAMINATI N. 
By Mr. Arnold: 
· Q. Mr. Swartz, from whom did you r ceive them T 
A. The first time, Mrs. Abdell. 
Q. And you received them twice 1 
A. Yes, sir. 
Q. When you first received them, 
them? · 
A. I made copies of them and told Mr . Abdell to return 
them and put them where she could find , em. 
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Mr. Venable: The conversation between you 
page 280 ~ and :Mrs. Abdell, out of the presence of l\fr. Ab-
dtll, is not relevant testimony. 
By :M:r. Arnold: 
Q. ·when did you receive them th_e second time? 
A. About 5 P. M. the same tiine, May 10th. 
Q. From whom did you receive them then? 
A. Mrs. Randolph gave them to me in Mrs. Abdell's pres-
ence. I was busy at the time she called. 
Q. You received them twice on the same day! 
· A. Yes, sir. 
By Mr)venable: 
Q. Is she a clerk in your office f 
A. Yes, sir. 
Q. Did you keep them a second time? 
A. I did. 
By Mr. Arnold: 
Q. Mr. Swartz, did you receive anything eJse with those 
notes·¥ 
A. A letter, yes, sir. 
Q. From whom was that letter? 
A. ·written by Mrs. Abdell .. 
Mr. Venable: If Your Honor please, I say this would not 
be testimony. I don't know what it contains, but 
page 281 ~ it would be a statement in the letter to Mr. Swartz 
made out of the presence of the accused which 
would not be relevant testimony. 
Mr. Arnold: If Your Honor please, I think this matter 
was a part of the res ·gestae in this case. 
Bv the Court: 
"'Q. Do I understand, Mr. Swartz, that this letter was 
handed to you with those notes by Mrs. Abdell or handed to 
you by Mrs. Randolph in the presence of Mrs. AbdelU · 
A. The letter· was written at my request and handed to 
me by Mrs. Abdell. 
Mr. Venable: That would be dearly inadmissible. 
By the Court: 
Q. In other words, this letter contains dictation by you 
or suggested by you! 
J. C. Abdell v. Commonwealth ol
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A. No, sir. 
Q .. Was it written by you Y i 
.A. No, sir. 
Q. Whom was it · written by Y 
A. Mrs. A.bdell. 
Q. ·whom was it addressed to? 
A. Myself. 
Mr. Venable: And written at his reiuest. 
! 
page 2_82 } A. That is correct. 
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Mr. Venable: That would be some statement of Mrs. Ab-
dell not made out in the presence of her husband. 
By the Court : 
Q. That was on the 10th 1 
A. That is correct. 
By Mr. Arnold: 
Q. About what time? 
A. Between 12 :30 and 1 :00 P. M., May 10th. 
· Q. That was the day prior to her death? 
A. That is correct. 
The Court: Objection is sustained. 1 
Mr. Arnold: Has Your Honor seen the letter Y Will Your 
Honor look at it before you pass on thei res _qestae? 
Mr. Venable: I have not seen the lette~ and I don't know 
what it would be, but I know it would be a statement from 
one party to another. ! 
The Court: It certainly appears to b~ that. 
Mr. Arnold: It is part of the law of res gestae that certain 
things can be part of the res gestae, even though remotely 
connected, that shows certain situations ;that seem to exist. 
The Court: Have you any authority under the res g,estae 
that you can introduce a statement twentv-four 
page 283 ~ hours prior to a happening! ., 
Mr. Arnold: The case pf Commonivealtl,, 
against Thomas J. Cfoverius, a very noted case. A letter was 
introduced in this case. I 
The' Court: Suppose you look at it, Ml . Venable. 
Note: Mr. Venable does as requested. 
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Mr. Arnold: Now, Your Honor, I am offering this letter 
in this manner: There are two notes that have been· ad-
mitted in evidence. 
Mr. Venable: If we are going to argue this, I think we 
had better exclude the jury. 
Note: The jury retires from the court room. The ob-
jection if further argued by counsel, and the Court sustains 
the objection. 
The jury returns to the court room. 
Mr. Arnold: · No more questions. 
. J. C. ABDELL, 
the defendant, being· first duly sworn, testified as follows: 
Examined by Mr. Venable: 
Q. Your name is J. C. Abdell Y 
A. J. C. Abdell. 
Q. You are the accused in this case Y 
page 284 }- . A. I am. 
Q. Mr. Abdell, how old are you f 
A. Forty-one. 
Q. How long have you lived at your present home? 
A. 1318 Lafayette Boulevard 7 
Q. Yes. 
A. Fifteen years the 4th of last December; sixteen years 
this coming December. 
Q.- What was the size of yout family T 
A. Wife and two children. 
Q. The boys who testified here yesterday, were your boys Y 
A. That is right. 
Q. What has been your business, Mr. AbdeIU 
A. Beg your pardon Y 
Q. What has been your busines8 in the last few years f 
A. I operate these mint vending machines, agent for grape 
sugar, and speculate in stocks. -
Q. Mr. Abdell, it is charged here that you murdered your 
wife. The doctor says she died from monoxide poison on 
the 11th of May, which was Wednesday. What did you do 
on Monday of that week Y 
A. You mean, from the beginning-from the first thing 
Monday-from Monday morning! 
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Q. Yes. On Tuesday, I think, would bl the morning. When 
did you start to Washington the first time 7 
page 285 ~ A. When did I leave for "\Washington 1 
Q ~T '. . .1.es. : 
A. Approximately 5 :30 Tuesday mortrlng. It might be a 
few. minutes either way, but it was apl).roximately 5 :30. 
Q. Why did you go to Washington oµ Tuesday morning? 
A. I had a tentative appointment w~th Mr. Collard who · 
operates electric phonographs there. I made a contract some-
time previous with Mr. Collard to buy ~ of these machines. -
I fqund I was financially unable to carry it through, so I 
disb(l/ytdoned the idea of taking them. t went up there with 
the idea of getting in contact with him *nd seeing if I could 
not renew, or, rather, get a better contr$,ct. In other words, 
operate on a commission basis. I also had in mind, that 
providing I could not do that, that I. wanted to go to Fort 
George G. Meade and also at Quantico iMariri.e Barracks to 
see about putting in some of these amusement machines. I 
had gon·e to Fort George G. Meade two ~ears ago. I had put 
equipment in there and the novelty had worn off, and I went 
back with the idea of getting back in. That was my business 
in Washington at that time. 1: • 
Q. What time did you arrive in WasJiington Y 
A. I checked in at the hotel at app~oximately 10 :30 or 
maybe a little later. I don't know exacpy, but thereabouts. 
Q. Were you successful that day in making a final negotia-
tion with l\fr. Collard? I 
page 286 ~ A. YOU want me. to tell yr: u from when I got 
there? 
Q. Did you see ·the man that day? 
A. No, I didn't. I went-rather, I. telephoned to his office 
after lunch and he was not there. I later telephoned to Mr. 
Childs, who is at Fort George G. Meade,! and Mr. Childs had 
gone off for the everiing· and would no~ be back. So, with 
those two gentlemen being the most imp rtant that I wanted 
to see, I disposed of tliat for the time b ing. Later on that 
evening I went back to see M-r. Collard and at that time I 
learned he was out of the city and wou d not be haok until 
the following day. I made a tentative ·ppointment for ap-
proximately at 2 :30 the next day and told im I would he there 
as near 2 :30 as possible. And that w the length of ·my 
lmsiness. Is that what you want to kn wY 
Q. For that day. 
A. That day. 
Q. Now, not being able to ·accomplish the mission you went 
I 
I 
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for, did you return to your hotel or go somewhere elsef 
A. No. It was then in the neighborhood of 4 :30 or 5 :00 
o'clock. I don't know. I went on back to the hotel. I stopped 
and got a pint of whiskey. I had no business to contract 
right then and I had two or three highballs in my room alone. 
And I came on back downstairs and got a bit to eat and went 
to the theatre. 
Q. Do you know about what time-how long the show lasted 
.· and when you came out I 
page 287 ~ A. I came out of the theatre a little after eight. 
. I don't know the exact hour, but it was a little 
aJter eight. 
·' Q. Then, what did you do? 
A. I stopped by Thompson's Restaurant ancl got a couple 
of sandwiches and took them up to the room and I proceeded 
to mix a couple of highballs and eat the sandwiches. . 
Q. Did you g·o out of the hotel later that nigl1t, and why? 
A. ·while I was up there, before I had come in, I bought a 
newspaper downstairs and was propped up in bed reading· 
the paper and nibbling on this sandwich and drinking. I 
remembered-at least, I thought I did-that the machine I 
wanted to carry, that was a sample, up there, was not in my 
car. I was not sure of it and it worried me because I knew 
I could not make contact in Vfashington w·ith Fort Meade 
or Quantico without this sample. I put my trousers and 
shirt and shoes on and came down and looked in the car and 
sure enough, it was not there. I went back up in the room 
and decided to come to Norfolk and get the machine to save 
time. I knew it was not worth going over there unless I had 
something to show. . 
Q. About what time did you leave Washington 1 
A. As near as I ca.n come, ]\fr. Venable, it was about nine 
o'clock or mavbe a little afterwards. 
·Q. Diel you drive straight home then Y 
page 288 ~ A. I came right straight to Norfolk. 
Q. ·where did you come when you came home? 
A. When I got back in 'Norfolk? 
Q. Yes. 
A. I went over to my home on West 35th Street. 
Mr. Arnold: Your Honor, the witnesses are asked to be 
excluded in this case. There may turn out to be rebuttal. 
Mr. Venable: AH the witness who haye been in the case, 
please step out. 
The Court: It is customary after a witness has testified, 
I 
I 
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and, there is no objection to the contrart, that the witnesses 
be allowed to stay in the court room. I. 
Mr. Arnold: If some of them are g~ing to-
1\ir. Venable: I join in the request thltt they be ex0lnded. 
The Commnowealth 's Attornev has made a motion to ex-
clude the witnesses, and I thinl~ those who are going to be 
put on the stand to testify to something they didn't testify 
to, should not hear the other witnesses. 
The Court: The witnesses who a.re in court now who have 
already testified ~vill step across the bal~. 
By Mr. Venable: \ 
Q. Did you see Mrs. Williams who has that 
page 289 } house 1 I 
A. I did. 
Q. It has been stated that you paid the
1 
rent on that house; 
is that correct 1 • 
A. Mr. Venable, I don't pay the rent over there at all. In 
other words, I pay it as it comes in frpm the rent of the 
people in the house. ' 
Q. You mean, it is not an actual draili on expenses V 
A. It is no money out of my pocket. . 
Q. You rent the house, don't you 1 
.A.. I signed for the house. 
Q. You signed for it in the name of Mr. Wi:lliams 7 
A. Yes, sir. J 
Q. When you got back, you say you we .t to J.\IIrs. "Williams' ro~, I 
A. That is right. I 
Q. In what condition did you find Mrs. 1 Williams-was she 
up or in bed? l 
A. She was in heel. i 
Q. ·what was her condition as to sobitiety? 
A. Well, she seemed to he surprised hat-
Q. Not surprised-I mean, as to sobrie ~ 
A. Well, I was coming· to that. I wen out in the kitchen 
and I found this gin bottle and two glass . I naturally sur-
mised that she or someone had been dr nking. I was bit-
terly opposed to it, and, nat ally, when I went . 
page 290 f back-it was that time that I ent into her room 
and smelt jt. A.t least, she ac ed more or less in 
a stupor. So, I roused her up and we ta ked about it a :few 
minutes or a short time, and then I left. 
Q. Mrs. Williams thinks that you got there Homewhere 
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around one o'clock. What is your impression T- Did you look 
at any watch there at all Y 
A. Mr. Venable, I have made that trip on numerous occa-
sions. and from nine, a little after to one o'clock it is almost 
utterly impossible for a person to make it in that short a 
length of time, and anyone who has made ·that trip knows 
that. I don't think she means to be telling anything that is 
not so. I think that probably in her stupor, or something, 
she probably was greatly mistaken. In other words, it was 
between, I would say, shortly after two. But, as far as that 
leng·th of time,. she must be mistaken. It could not possibly 
have been. 
Q. After you were talking to her, she says that you went 
out somewhere around three o'clock T 
A. That is right; somewhere in the neighborhood of three. 
I don't know the exact time. I have no particular reason 
for remembering the exact time. I was not there very long .. 
'Q. When you went out of the room, where did you got 
A. I went back to my room and laid across the· 'bed and 
went to sleep. 
page 291 ~ Q. When did you wake up-about what hour, 
as far as you can guess at ~U 
A. As near as I can, Mr. Venable, about 8 :15 or maybe 
a little later. I don't remember the exact moment. I had 
no particular reason for remembering the exact moment. 
Q. When you woke up, what did you dot 
A. I got up and went to the bath room, washed up a bit, 
and dressed. I knew I had to go back to W ashiugton. I 
knew I had to get this machine and I went to the post-office. 
Q. Where was the machine you were after Y 
A. In the garage. · 
Q. At 35th Street! 
A. That is right. 
Q. How big a ihing is that Y 
A. Just a small affair that sits up on the counter about so 
big. . 
Q. Did you get that from there Y 
A. That is right . 
. ·Q. What did you do after thaU You say you went by the 
post-office-what post-office are you speaking on · 
A. That is the suh-"post-office on 35th Street between New-
port and Gosnold. 
Q. After leaving the post-office, where did yon go Y 
A. 'I went home. 
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Q. About how much time µoes it take you _to .. ---- -
page 292 r go from this house, by the post-office, on home! 
A. Judging· from the apprbximate time that I 
got up, I would imagine it was about ten minutes of nine. 
Q. ·when you got to your home over t~ere-
A. That is right. · 
Q. Where did you park your cad 
A. On the side. 
Q. ·which side do you mean! ·what street is that-Royal 
Terracet · 
A. Royal Terrace. 
Q. There is a two-way street in front of your house, isn't 
iU ! 
A. That is right. , 
Q. The south driveway is across the street car track from 
the north drivewayf ' 
A. ~re you talking about Lafayette Bpulevard 1 
Q. Yes. : 
A. Yes. 
Q. Your house is on the north side? 
A. That is right. 
Q. \Vhen you parked your car whereabouts was it-left on 
Lafayette Boulevard or turned into Roy~l Terrace t 
A. Turned into Royal Terrace. 
Q. How far from the boulevard was it-I close to the boule-
vard or back of your house f 
page 293 ~ A. Naturally, I left space folr the sidewalk; you 
know, the walkway across !Royal Terrace. I . 
didn't block it. 
Q. You parked your car on the- , 
A. Probably twenty or thirty feet fror·· Lafayette Boule-
vard. 
Q. On which side of the street-next to: your house or the 
other sidef 
A. That is right, next to the house. 
Q. That would be the east side of Royal Terrace f 
A. All rig·ht. 
Q. ·when you got out of your car, wher did you go 1 
A. I went into the house. 
Q. ·which door did you go in 1 
A. Front door. 
Q. ·what happened when you went into your front halH 
A. I went in the front door and my wi was on the land-
ing. She might have just come from down tairs or she might 
have just been coming out of the kitchen On this landing 
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you have got to come out from the kitchen over the landing, 
down into the front room. When I walked in the front room 
she said, '' Good Lord, are you back here again 1 I thought 
we had got rid of you for awhile''. I said, "Don't bother 
me now, I am in a hurry. I have got to get back to Wash-
ington". Do you w·ant me to tell exactly what was said? 
Q. Sure. 
A. She said, "What did you come back· for, 
page 294 ~ your whore 1" Naturally, I didn't like that. I 
didn't think anyone would. I said, '' Listen, leave 
me alone. I am not bothering you; leave me alone. I want 
to g·et this machine and get back to ,v ashington ". 'rhat is 
exactly what I said. I went on into my room and prepared 
to shave. I had not shaved that morning, and when I came 
in she came in the room there after me and she said, "I want 
the scarfs off of the bureau. They are mine". I said, ''Well, 
I haven't had a clean scarf on my bureau for more than a 
year. I think I am entitled to a clean one now". She said, 
''"\Vell, you are not going to have these. These were given 
to me and I want them''. And I said, '' Will you please leave 
me alone. I have got to get away". "\Ve arg·ued and.she 
reached over to snatch this scarf. ··when she did I pushed 
her and she came back to hit me, and when she did I slapped 
her. I went out of the room and went over into the kitchen 
and put my pan of water on. · 
Q. Do you know whether as a result of that slap, her nose 
bled any'? 
.A. I think it bled a little, Mr. Venable. If it was, I don't 
know how much. I know I slapped her. 
Q. You went out in the kitchen? What did you g-o in the 
kitchen for? 
A. I went in there to put a pan of water on to heat some 
water to shave with. 
· Q. Did she or not bother you in the kitchen? 
page 295 }- A. She followed me in the kitchen, still argu-
ing, and I went over to the stove and she was 
there at the sink. I don't know whether she went there to 
the sink to get some cold water, or a rag or something to put 
on her face. I don't recall, but I do know that when I came 
back from the-if I can see one of those pictures I can show 
exactly. Anyway, when I came from the kitchen to the land-
ing to take my things off, I started in and she stood at the 
kitchen sink like that and jammed me against the table. When 
she did, I said, "What in the name of Goel are you doing·? 
Why don't you leave me alone and let me go? I am in a 
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hurry". She turned around and she sai~, "You will go when 
I get good and ready for you to g·o'' or\ words to that effect. 
Q. All right, go ahead 1 , 
· A. "\Vell, then, I started up again and she grabbed me. I 
was two steps, I think-two steps up. \she yanked me back 
and then we started to scrap. Someway she got hold of me 
and was biting me here on my breast. 'Xhe mark was on my 
breast when I came back. ·when I did-and at the same time 
she was kicking me. She had her head ~here and I was try-
ing-I said, "Get away. For God's s~ke please leave me 
alone". And I was trying to push alll this time she was 
kicking me and biting me. Well, then, :fi~ally she broke loose 
and with her hands she was scratching m,e. I broke loose and 
shoved her against-of course, we had tussled 
page 296 ~ there while we were scrapptng; we had tussled 
there in the condition- 1
1 Q. ·what was the condition of the furniture during this 
tussle f What was done to iU . 1 
A. The table, as near as I can recall, ~t was two or maybe 
three-I don't know-it was either two o!r three of the chairs · 
that were turned over, and the table was shoved np against 
the kitchen cabinet. , ' 
Q. The table was not turned over, was: it? 
A. No, the table was not. : 
Q. What was turned over? 
.l\.. The table had been shoved when she 1[:first pushed against 
the sink, like that, and pushed back with her buttock against 
me. 
Q. What was turned oved You said the table. 
A. The chairs. No, I said chairs. 
Q. Then, when you pushed her away from you, what hap-. 
pened then 1 · 
A. When she broke loose, she said, ' L am going to kill 
you''. She said, '' I am going to kill yo ·' '. She said some-
thing else. I don't know what she said, b t, anyway, she run 
to the kitchen cabinet to g·et a butcher 1 nife, and when she 
did, naturally, I ran. I ran up over the latform out to the 
front and grabbed my coat and hat, an out of the door I 
went, and put my coat and h on after I got out 
page 297 ~ on that porch. 
Q. How long do you think ou had been in the 
house? 
A. Mr. Venable, I do:q't know. I coul · not have been in 
there more than ten or fifteen minutes a the most; I could 
not have possibly been. 
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Q . .A.re you sul'e that you didn't stop long enough in the 
house fo put your coat on '1 
A. No, sir, I didn't, because, when she come over that plat-
form with that knife, I knew it was time to move. 
Q. What did you do after you came down the steps¥ 
A. Vo.Tell, that is what I said. I grabbed my coat. 
Q. I mean, the steps to your porch? 
A. I came down off the steps and walked befw~een the 
hedges. I have two hedges right out in front of the plat-
form and the other hedge is over on the corner. I walked 
right between. But, befor<~-there is one thing I want to go 
back, if I may. When she came there and I grabbed my coat 
and hat and started for the door, she said, "All right. Damn 
your soul". She said, "I have got you where I want you 
and you will go to the penitentiary for this". And out of the 
door I went. I never opened my mouth. I never said a word. 
She had that knife and she was coming oyer the platform, 
and I ran out of the door and that was the last thing she said 
when I went out of the door. I came on clown the steps and 
the hedging-there were two of them out there in front, as 
the pictures will show there. I don't lmo,Y whether it shows 
the one on the corner or not-I walked between those and 
down the sidewalk to the car. 
Q. ·when you got in the car, where did you go 
page 298 ~ then? 
A. I went straight for Washington. I started 
-I went right othe Portsmouth ferry. I never stopped until 
I g·ot to the Portsmouth ferry. 
Q. Well, on your trip to \Vashington that day going· back, 
what happened as you went along·, after you g·ot across the 
ferry and started on up the boulevard towards Petersburg·f 
A. I was having trouble with my car overheating. I had 
never taken the alcohol out and it was overheated, and, and 
I had stopped at two or three different place. The primary 
place I stopped to have it drained was at Waverly. I stopped 
there for a few minutes, just long enough to g·ct him to dmin 
it and put some cold water in, and I started for ·washing-
ton. 
Q. How long· do you think you stayed there at ·waverlyf 
A. Maybe ten or fifteen minutes; something like that. I 
never timed it, but just time enough to g·et the water drained 
out and re-filled it. It could not have taken very long for 
that. 
Q. ·when you got along up towards Petersburg and Rich-
mond, what stop did you make, if any, along there t 
i 
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A. I stopped-if you gentlemcn.i know,I as you go to 1Vash-
ington, as you turn in the Chamberlin Boulevard, going down 
the Chamberlin Boulevard, ybu make a short turn 
page 299 ~ to the left. The Chamberlin f3oulevard runs right 
directly into Route No. 2. You turn sharp to the 
-left and then sharp to the rig·ht again ot1e block, and that is 
Route No. 1. Well, in that corner there i~ a combinaton lunch 
room, garage and repair shop. Everyihi~g is in one big build-
ing. In this lunch room I stopped to get breakfast. I had 
not had anything to eat that morning. ] really was going to 
get something to eat in the house, but when all this commo-
tion was, I didn't eat; I left. And, I st~pped there, I don't 
know how long-maybe just long enoug,)i to eat a little bit 
of breakfast-twenty minutes, possibli--and I started to 
Washington. ·when I got within approximately half way be-
tween Richmond and vVashingfon my h10tor overheated--
boiled over again. In the meantime, I don!'t know what caused 
it, my muffler blew out, went bang· and zip. The car was 
stalled. I stopped there and was outside ,vi.th the hood up 
trying to mop -out the water the best I could to get it started, 
and Mrs. Facchini came along·. I heard this toot and she 
stopped. She said, '' I thought I recognized you.'' She 
backP.d back up to my car. Do you wanti me to tell what she 
saidi 
Q. Yes. , 
A. She was on the side next to the traffic, so I walked 
around on tho opposite side. She introduced me to her sister 
and she told me, she said, '' This is Mrs. 'Iiurie, '' I understood 
her to say, or a name simila~ to that. She said, 
page 300 ~ ''We are going away to ·washington to see my 
mother ; she is ill.'' I said, ''That is too bad.'' 
I said, "Wait a minute. Let me see abobt my car." I said, 
"I have got to g·et to Washington and I f ant to see if I can 
get it started.'' She said she would se if she could be of 
any assistance to me. I went back and, 1 aturally, the motor 
being dry, I was waiting. I said, ''1Ve11, I will go back and 
talk to them." And this time I went o er on her side and 
she asked me-the very first thing· I re, all her asking me 
was, "My goodness! ·what in the world is the matter with 
your face scratched?" I said, "Oh, forgle,, it," like that. "I 
was drunk last night," or words to th t effect. I talked 
there a few minutes and I said, '' I will et you this is the 
:first time you ever saw me when I was n t shaved." I said, 
"You will pardon me for looking like I ari_ right nowf" Sh~ 
said, "That is perfectly all right. " · I s I id, "Well, wait a 
I 
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minute. Let me see if I can g·et my car started." I said, "I 
suppose you are in a hurry and I am too.'' I went back to 
the car and got in the car and turned tho switch, and the 
starter was sputtering and spattering but I left it running. 
I went back to her and talked to her two or three more min-
utes; just a matter of conversation. I went back to my car 
and I said-oh, she said something about-I was just trying 
to think; I didn't ,vant to make an error, Mr. Venable. She 
said something in reference-oh, I said, '' Well, 
pag·e 301 ~ you better not tell anybody that you saw me here 
or they ,vill think it is a put up job, both of us 
going to W ashiugtou at the same time when we met. She 
turned around and she said, '' "\Vell, I have got my sister here 
to prove that everything is all right," and we just laughed. 
I said '' GoodQye,'' and back to the car I went and got in the 
car, and she pulled off and just about the time we were pull-
ing away it commenced to rain. I followed her for several 
miles-two or throe miles; I dou 't know how far. She was 
keeping· at a g·ait of about forty to forty-five miles an hour. 
I was looking at my watch and I saw it was 1 :30, and I knew 
my appointment was in Washington and I was in a hurry to 
g·et there, so I stepped on it. I got to Washing-ton and the 
first thing I did, I 1went to tho hotel and put on a clean shirt 
and washed up a bit. I didn't take a bath. I washed up a 
bit and W"P.nt across the street. It was down in the same block, 
down a little ways, and I went to the barber shop ancl got a 
shave. I came on out and went over to Mr. Collard's office, 
and I was naturally late. I says, "vVell, if I can't meet him 
today, would he be here tomorrow f '' I was told that he would, 
if nothing happened, he expected to be there tomorrow. So, 
then, I went up to the Oldsmobile place to find out if I could 
not get some information with reference to the car. The 
car has bP.en an oilburner ever since I have had it. So, I 
went up there to sec them about it. Mr. Powell, tlie man that 
I was ref erred to and talked to, I talked to him 
pag·e 302 ~ probably forty-five minutes-three-quarters of an 
hour. I come on out, and never realizing- about 
the time, I went back over to the hotel and decided I would 
mix a highball, which I did. I mixed a couple of them. I 
cam A on back out and started for Fort George G. Meade. 
When I got at the corner of 14th Street northwest and Balti-
more Boulevard, my car went "boom" again; stalled again. 
So. I thoug·ht, ''"'\,Ve11, shucks, this will never do," and I came 
on back to the telephone. I thought, "Well, I have got to 
telephone and let them know I can't get there.'' I called up 
r- . -
! 
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at Fort George G. Meade's and told the it would be impos-
sible. Some lady, I don't know who I was talking to in the 
office therP., answered the phone, and I lold them if nothing 
happened I would see them on the following day, which was 
Thursday. ! 
The car would oYerheat and the water would flush back. 
It would stall and then when it would d1·y out, I would start 
ag-ain. .As soon as I put on speed, to amount to · anything, 
it would do the same thing again. So, I! came on back to the 
hotel after waiting-I had to wait a reasonable time for the 
car to dry out. I came on back to the hotel and went up in 
the hotel and had a couple of drinks. Th¢n, I decided I would 
have a couple of highballs and I came on! back and went over 
to MacDonald's Seafood Restaurant. I \vent over there and 
got dinner. I left there in the neighborhbod of seven o'clock. 
I then went to Loew's Capitol Theatre.!, At this particular 
night that I was there, Walter "Winchell was there 
pag·e 303 ~ and picked out the prettiest ,~oman in the govern-
mental service in "\Vashing'ton. I came out of the 
theatre at approximately ten o'clock and went over and 
stoppP.d by and got a bottle of gin. By tl~e ,vay, I went to the 
restaurant first. and µ;ot a ham and egg· sapdwich in a bag and 
went back over to the hotel. I went over there and ate the 
sandwich and drank a couple of hig·hball~ and I went to bed. 
Then, I was fast asleep and the next thitj.g I knew was when 
somebody banged on my door, and som~body said, ''Wake 
up." I said, "What is iU" And I hqard this voice say, 
'' Open up! open the door.'' I said, ''vVJ!it a minute," and I 
got up out of bed and opened the door, and this gentleman 
came in and he said, '' I am the police,' nd he pulls out his 
badge: I said, "Come in, Officer." I do 't think I am amiss 
on this, I think I asked him to have a drin~ and he said, "No, 
I am sorry; I am on duty.'' I Rays, ''Ht,e a seat .. What is 
on your mind f'' He said, '' Are you l\fr J. C. Abdell from 
Norfolk f '' I said, '' Y cs.'' He said, '' ell, are you mar-
ried f" I said, "Yes." He said, '' '-IV ell, I have just gotten 
word that your wife is dead from g·as poi oning. It was just 
like a bolt out of the clear sky. I could n t realize it. I told 
him, I said, '' Please, isn't there any oth r info.rmation that 
you can give me other than that?" and e said, "No." He 
said, '' That is all the information I have g t.'' It just seemed 
to me that my whole nerves went shot 1 at once. I said, 
''"\Vell, Officer, isn't there any way in the world-
page 304 ~ have yqu been able-you can g t information much 
better than I can.'' He said, '' The only thing I 
L 
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would do is to start for Norfolk.'' I said, '' I am going to do 
that, but can't you give me any details, Officer, or something.'' 
He said, ''None whatever other than what I told you.'' Ancl 
I shook hands with him; I said, "Thank you very much for 
letting me know." He pulled his card out and said, "My 
name is Sergeant 1\foVearry". 
Q. Is he the man who was summoned here by the Common--
wealth¥ 
A. I was told so, Mr. Venable. 
Q. You didn't sec him yourselB 
A. I haven't seen him since the trial, no. He says, ,,·Well, 
Mr. Abdell, I know it is a shock to you. If there is anything 
I could do I would be glad enough to do it for you, but I am 
just as sorry as I can be.'' It just seemed to me like I was 
just so worried and so shocked that I did.n 't know what to 
do. I came downstairs. I had put nothing on but my trousers 
and bedroom slippers. I had been in my pajamas and I 
slipped my trouscr8 over my pajamas. I came clown to use 
a booth. Naturally, I wanted to be in privacy, and I come 
on down and I got in a booth there. A colored boy showed 
me where it was and he stayed outside there. I told him, 
"Wait a minute. I may need you for an errand." And I 
telephoned to my sister. I put in a long· distance telephone 
call. · 
page 305 ~ Q. You called your sister who lives in Nor-
folk1 
A. That is right. 
Q. Where does she live? 
A. 722 Park Avenue. 
Q. What is the condition of her health¥ 
A. Mr. Venable, she is exceptionally bad off. Her physical 
condition is such that life is only a matter of time. She has 
an incurable disease of which she .does not know. 
Q. She has high blood pressure? 
A. That, and also cancer of the stomach and womb that she 
does not know about. 
Q. Is your sister the only relative you have in Norfolk? 
A. Yes, sir, she is, and my family. 
Q. Have you any relatives here except her? 
A. None whatever. I called her, :Mr. Venable, on the phone 
to get some details if possible. The only natural thing foe 
me to do was to call her. 
Q. You did call her 1 
A. I did call her, yes, sir. 
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Q·. You can't say what she told you on he phone:but, what 
information did you get? 
A. The information that I received was that my wife had 
been found dead. 
Q. Did she or not confirm the fact t4at your wife was 
dead? 
A. She did. I can't tell any of the conversa-
page 306 ~ tion that transpired? 
Q. I think that would be hearsay. Did you learn 
from her anything about the details of ,vhat. had happened 
to your wife f 
A. Other than the fact that the police,! had intimated foul 
play. . 
Q. All right. . 
A. That was the information I received. 
Q. After that telephone call, you did what 1 
A. I went up to the room, packed mt things, and came 
on down and checked out of the hotel to get ready to come to 
Norfolk. 
Q. You left there about what time 1 
.A.. A little after one. I came down to t~e g·as station about ; 
a block'·or so from the hotel. I went up there and asked a 
man if he could put a patch of some description on my muffler, 
that I had blown a hole through it. I !couldn't even hear 
somebody else when he blew his horn back of me. So, he 
split a five-quart can of oil open-an en1pty can open-and 
took the side and wrapped it around thei[ muffler and wired 
it on. It was a very-
Q. The}!, you started on off to Norfolk¥ 
A. I started to Norfolk. J 
Q. And you got down to Norfolk about ·what time? 
A. It was pouring down rai ; when I left Wash-
page 307 ~ ington there was a terrible sto m. It rained prac-
tically all the way back. 
Q. What route did you come into No folk-by the ferry 
or the bridge 1 
A. I came through the bridge. 
Q. Through the bridge 1 
A. Over the bridge. 
Q. Over the bridge into Norfolk? 
A. Over the Campostella bridge, beca se my sister lives 
at 722 Park .Avenue, which would natur lly be the nearest 
way to come. · 
Q. When you come that way, how far is your sister's home 
from Bramblcton Avenue! 
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A. Well, that is between Brambleton Avenue and Olney 
Road; about midway between. 
Q. Did you go to your sister's house¥ 
A. I did. 
Q. Upon the information that you received from your sis-
ter, what advice did she give you, if any¥ You can't state 
her words. "'What did you learn from her-anything ma-
terial? 
Mr. Arnold: If Your Honor please, I object. Counsel ad-
vised him that he can't tell the conversation, and then asks 
him to tell it. · 
page 308 ~ By Mr. Venable: 
. ~ Q. Did you talk to your sister? 
A. I did and she showed me the morning paper. 
Q. That morning paper had an intimation in it, didn't iU 
Mr. Arnold: I object to leading questions, if Your Honor 
please. 
A. Well, I read it myself. 
The Court: He has read the paper. 
A. The paper stated that the police intimated foul play 
because they found numerous bruises and lacerations. 
By Mr. Venable: 
Q. After talking with your sister, what did you decide 
to do then? 
A. Well, I have known :Mr. Page for probably twenty years. 
I have known the family. I have lmown the boys and I have. 
gone to Archie-Mr. Page, excuse me-many times as my 
friend and adviser. In this particular instance, when I saw 
this in the paper, I went to him to protect our interest. In 
other words, more as an adviser. In other words, to ask him 
what he thought of so and so. 
Q. Where did you go to see Mr. Page-in his office or 
home? 
pag·e 309 ~ A. I went to his home. I got my nephew to 
drive me over. 
Q. You didn't drive your car from your sister's home 
to-
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.A.. Mr. Venable, my nerves were sho ; absolutely shot. I 
just felt lucky that I had gotten as far as I did. 
Q. And you got your nephew there Ito drive you to Mr.· 
Page's home f \ 
A. That is right. 
Q. When you got to Mr. Page's 'home~ did you find him? # 
A. He was just g·etting up. Someo~e came to the door 
aiid said he was just getting up, and said he would be ready 
in :fifteen or twenty minutes. So, my nephew wanted to get 
a package of cigarettes and we killed a little time for him 
to get those things, and went back to t¥e house. When we · 
came back we had not been there more tnan two or three min-
utes when Mr. Page came on the porch ~nd I got out of the 
car and sat in the swing and told him sverything regarding 
the case. ' . 
Q. You consulted Mr. Page? Did he t~lk to you then fully 
or ask you to come to his office, or what ?j 
Mr. Arnold: Your Honor- : 
l\fr. Venable: That was l~ading, I think. It is an imma-
terial matter whether he talked to him 1 there or at the of-
fice. 
page 310 ~ Mr. Arnold: If it is immaterial, don't ask him. 
I 
By Mr. Venable: 1 
Q. Go ahead and tell what you and Mr. Page did then. 
A. Well, I was advised to ;meet him fu. his office between 
8 :30 and 9 :00; that he would be there a~d we would discuss 
it, and if Nowitzky wanted to talk abo~t it, we would call 
him to the office and we would all discuss it together. That 
was the substance of our conversation. 
Q. Then you went where f 
A. l\fr. Page called Mr. Nowitzky a co ple or so times and 
could not get him on the phone. So-b the way, we were 
at the office about 8 :30. When we got there he was there 
and he called Mr. Nowitzky. He could n t get him. So, then 
I went back; got my nephew to drive e back. I said, "I 
want to be dropped off at 35th Street." 
Q. You went back then to Mrs. Willi ms' place on 35th 
Streett 
A. That is right. 
Q. Did you talk to her when you went there? 
A. I did. She was asfoep when I wen in. 
Q·. What did you say to her, if anything, about the scratches 
on your face Y 
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A.. When I walked in the door, when I shut the door, she 
kind of roused up and looked at me and said, ''Hello,'' I said, 
"vVell, I haven't got long to talk, but I have got 
pnge 311 ~ to go back to a lawyer's office." I said, '' If any-
one asks you where I g·ot these scratches, just 
say that you did it''. 
Q. I see. Then you left her and went down to what place t 
A. "\Ve went on back to :Mr. Page's office. I guess, maybe, 
in half an hour or maybe three-quarters of an hour we were 
. back at his office-rather, I was. l\Iy nephew waited in the 
car. 
Q. vVhat happened when you got there 1 
.A.. He called Mr. Nowitzky at two different places, I be-
lieve, and could not make any contact, and waited awhile and 
talked, and, then, he called the court-rather, I don't know 
where he called. He said he called the court and said N owitzky 
was over here somewhere. 
Q. About what time was that f 
A. Mr. Venable, I would roughly estimate the time around 
ten o'clock. I believe that was what it was. 
Q. Did you succeed in getting· Mr. N owitzky¥ 
.A.. ,v e came in here, and right at this door here he peeped 
in the door. 
· Q. You came with Mr. Page to the court house1 
A.. Yes, sir, and I waited out in the corridor there. Mr. 
Page came in and I saw him nod, aucl in a few minutes Mr. 
Nowitzky came out and he shook hands with me and he said, 
''Hello, Mr. Abdell." He said-I am sorry-I said, ''Hello 
Leon," like that. And I saw him looking at my 
page 312 ~ face. He didn't say anything- and }fr. Page said 
to him. He said, '' Leon, I have been trying to 
get you at several different places.'' He said, '' The morn-
ing paper said it was foul play, and if it was any question in • 
any way, shape or form, that you wanted to talk over with 
Mr. A.hdell, we want you to do it. We want you to feel free. 
to do it.'' And he told us both out there, he said, '' Vv ell, 
ther<• is no clrnrges against him at all.'' Those are the words 
he said. 
Q. Where did you go from the court house after you talked 
to :M:r. N owi tzky? 
A. V\T e wpnt outside here and waited a few minutes, wait-
ing for Leon. Something was said about going to the un-
dertaker's. Vv e ,vent across the street there and got a Coca 
Cola, if I remember correctly, across the corner place over 
here. I don't know the namP. of it. And so I said to :M:r. 
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Page, I said, '' I want to go to the undert er 's and make some 
kind of arrangement.'' He said, '' W el you go ahead.·'' 
Q. Go up there for what 1 ! 
A. To go to the undertaker's. Up to this time I had not 
b:-en able to foarn at my sister'_s whe~e the body was. I 
d1dn 't even know. They had not even told us. So Mr. No-
,vitzky out here said, "Well, the body is at Holloman-
Brown's." So I said to Mr. Page, I saiq, "VVell, I am g·oing 
up there. I want to go up there and Ii want to make some 
kind of arrangement." . 
page 313 ~ Q. ,vha t kind of arrangement f 
A. 1Funeral arrangement. I He said, ''You go 
ahead with your nephew and I will wait here. Leon says he 
is g·oing in a few minutes and I will wait ~nd go up with him.'' 
I said all right. I walked on up here where my nephew had 
the car and got in there and we drove oiut there. Mr. Page 
told me, he said, ""\Ve will be out there iri just a few minutes, 
before you do, maybe.'' So we got in there and drove out 
· to the undertaker's. "\Vhen we got in ithe undertaker's, a 
gentleman-I don't know-I never saw the gentleman before 
-took me into the room and started asking me her history-
you know, a regular routine affair about when she was born 
and all this and that and the other. Then, we went back to 
where the morgue was and I asked to he excused while I went 
in the toilet. I have a very bad kidney. 
1 
I have had it ever 
since the war and I can only wait until just so long. I said, 
'' Please let me go in the lavatory here 'l~nd I will be right 
out.'' I went in there and wlrnn I came o!t Mr. Page and Mr. 
Nowitzky and Mr. Gardner-I can't thin~ of the g·entleman's 
name. There with the straw hat-they :ere just coming in. 
As I camP. out of the door Mr. Pag·e saidr "I think I have to 
go to the same place.'' He went on in th, lavatory and when 
he did, Nowitzky grabbed me on the arm and said, ''Come 
here. I want to talk to you,'' and shove me into this ante-
room-kind of a littlP. small 1 om. "'\Vhen we got 
page 314 }- into thi8 room, Mr. Nowitzl. T said to me-he 
jerked my head back like tha and said, "Where 
did you g·et those scratches¥" just in th "t mood. He shook 
my head like "that and said, ""\Vhere cid you get those 
scratches 1 '' I said, '' Leon, I can explain those,'' and he held 
my head back like that and co1iuted the • He said, "There 
are thirteen there." I leaned over and I :lidn 't say anything 
for a minute. Jfo said, "Don't vou kno 'fv that I know that 
you called your sister a little after twe ve last nig·ht?' '. I 
said, "I certainly did." "Don't you Imo that I know every 
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word that was spoken t '' I said, ''Well, I certainly didn't 
say anything that I had any objection to." I said, ''I wanted 
to call my sister to find out the details of the death of my 
wife.'' He reaches in and he pulls these two pieces of paper 
out which are prominent here-these little notes. He handed 
those notes to me and he said, '' Did you ever see those be-
fore f" I looked at them and recognized them, and said, "I 
certainly have.' ''Don't you know that I know you wrote 
these notes 1'' I said, '' I certainly did.'' He says, '' That is 
all I want to know,'' and put them back in his pocket. I said, 
, "Mr. Nowitzky, I can explain those if you will give me a 
chance." Just about that time Mr. Page came into the door 
and was getting ready to ask me-he started to ask a ques-
tion. I don't recall what it was because he didn't g·et enough 
of it out. Mr. Page come in and he shut up like a clam. Mr. 
Page come in and said, "Leon, what is this all 
page 315 ~ about 1 '' He said, ''-well, I just wanted to talk 
to Mr. Abdell." He looked over and he said, 
''Leon, don't you ask him any questions," and he looked at 
me and said, '' 1\1: r. Abdell, don't you answer a damn one· of 
tl1em.'' That was the end of it. Before that, just before 
Mr. Page's statement, he pulled a piece of paper out and he 
said, '' :Mr. Abclell, on the strength of you acknowledging these 
notes-" that was the separation at the time between the 
notes and when Mr. Page came in. He got that far and that 
is when Mr. Page Rtuck his head in the door. vVe came on 
out of the room and they said, '' Will you go ahead 1 '' They 
said, '' The undertaker ,vants to finish getting the history and 
make arrangements with what you want to do with the body." 
They said, "vVe want to go in here." So, I went upstairs. 
The undertaker came and got me and we went on upstairs. 
::M:y nephew went with me. And we sat there and I gave 
him the history-my wife's history-you know, when she 
was born-
Q. Go ahead. What did you do after you gave the history 
to the undertaker¥ 
A., I came on downstairs and Mr. Page met me at the door, 
and he said, ''You go on back to the office.'' He said, ''Mr. 
Nowitzky-I am going to go back with him, and we will meet 
you up at the office.'' · I came on back and left my nephew 
clown in the car and went on up to 1\fr. Page's office. I had 
not been waiting there but a few minutes when 
page 316 ~ he came in. 
Q. Mr. Page wa.s coming· in the office, and, now, 
you are down at the Bank of Commerce, 
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Q. How long did you stay there with i!VIr. Paget 
A. Not very long·. Ten or fifteen m~·utes, possibly.~ 
Q. Did you go down in the elevator 
1
. by yourself or with 
somebody? 
A. No. Mr. Page told me, he said, "lI don't like the atti-
tude of 1\fr. Nowitzky took up there a~ ,tlfe undertaker's."' 
He said, I don't know whether they haye got something up 
their sleeve or not.'' I said, ''Well, I have nothing to con-
ceal, Mr. Page." He said, "I know, but you don't know the 
police like I do.'' I said, ''Well, whatldo you think I had 
best do f" He said, "Well, keep your m uth shut and call me 
every half hour." He said, ''If you mis half an hour, I will 
go over to the police station and find o~t whether they have 
picked you up.'' So, he said, ''Well, I am going to lunch 
now.'' I said, '' Come on, we will go together-
I 
I 
The Court: \Ve will adjourn for lunch I until 2 :30. 
Note: Thereupon an adjournment "1as taken from 1 :30: 
to 2 :30, I 
page 317 ~ AFTERNOON SESSION. 
Norfolk, Virg~ia, June 30, 1938. -
i 
The court met at the expiration of the !recess at 2 :30 P. M. 
Present: Same parties as heretofore noted. 
J. C. ABDELL, I 
the witne$s on the stand at lunch time, resumed the stand, and 
testified as follows : 
By Mr. Venable: 
Q. Mr. Abdell, when court adjournec you were relating 
certain incidents that happened in Mr. Page's office. Will 
you proceed from that point and describ them the best you 
can. 
A. Mr. Page said he was going· to lune then. I said, '' All 
right, we will ~o down together." We came on out of the 
office and took the elevator and come o down in the lobby. 
He was right in back of me. We had n t gotten but just a 
few.feet from the elevator before some ge tleman-apparently 
an officer in civilan 's clothes, at least, n uniform-the man 
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in civilian clothes said, '' :Mr. .A.bdell, '' I said, ''Yes.'' He 
·said, "You·_are under arrest," and he put his hand back here 
in my.pants. 'I said, ''Boy, you don't have to do that. I am 
n·ot going anywhere." He said, ".All rig·ht," and took his 
hand out. vVe walked out one door and a crowd 
page 318 r ·commenced to gather. We came on back in the 
other side and stayed two or three minutes and 
one of the fellows said, ''Let's walk him over to the jail.'' 
I came over with these two officers-two plain clothes men, 
they were. On:e of them was the Coroner's investigator-not 
the Coroner's investig·ator; the investigator for the Com-
monwealth. 
Q. All rig·ht. You got over to the jail. Let's see what 
happened there. 
Mr . .Arnold: If Your Honor please, at this time I would 
like to ask the relevancy of this testimony. If it is bearing 
on the case, I make no objection. 
l\lir. Venable: The relevancy, Your Honor, comes from 
what happened in the jail and the warning given by Mr. 
Page . 
.A.. We g·ot over to the jail and they took me up in some 
room over there-I don't recall the room-and said, ''Have 
a seat.'' I was there for a matter of two or three minutes. 
It was not more than two or three minutes before Mr. Page 
came in, and at that time :i\fr. Nowitzky came walking on in 
there. It seems that, if my memory serves me correctly, I 
. think there were two or three other men that came in. Then 
they went on out and Mr. Page and myself were in there a 
couple of moments, and Mr. Nowitzky and Sergeant Benton 
came in and Mr. Nowitzky said, "Mr. Pago, we 
page 319 ~ would like to talk a little while with Mr . .A.bdell 
:- alone." Mr. Page said, ",Vell, I don't want him 
to answer any questions.'' He said, ''Well, we don't want 
to talk to you; we want to talk to him." :Mr. Page said, "I 
am his counsel and I don't want him to answer any ques-
tions.'' Mr. Benton spoke up and, said he didn't see why wo 
would have any objections. So, he reached over across the 
table and he told Mr. N owitzky, he said, "Leon, don't you 
ask him any questions." Well, then No,vitzky went out of the 
office, stayed a little while-a matter of maybe five or ten 
minutes, something like that-and he came on back and he 
said, '' Mr. Abdell, I have a warrant here for you.'' So lw 
read this warrant where I was accused of murdering my wife. 
i 
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Then they took me up. and took picture. and so forth_. We 
·come on downstairs and when we g;ot <llown somebody had 
evidently called the undertaker, because I the undertaker was 
there, and we sat clown at the table. I :was trying to make 
arrangements. I had been interrupted 
1
so, I was trying to 
make arrangements for the fu~1eral. As :soon as they got me 
on the docket and so forth, they carried ; me over to the jail. 
By Mr. Venable: 
Q. Did you receive a warning there 
1
not to talk to 'Mr. 
Nowitzlcy?' ! 
.A.. 1:es, sir. i 
Q. You went over to the jail? ·when did you next see Mr. 
Nowitzkyf Describe the cirbumstances of thaU 
page 320 ~ A. On Saturday night, the! following Saturday 
night, about 9 :15 or 9 :30, I ,vas sitting in the cell 
there on the bunk. I don't know whethJr either one of vou 
. gentlemen have been in there or not. It was my first exp~ri-
ence. The bunk is approximately six foot long and the space 
over between that and the wall is just barely room enough 
for a commode, and for a very small o~ at that. 1v[y esti-
mate would be approximately seven or s~ven and a half feet. 
I was sitting on the far end of the bun.tr. My· nerves were 
completely shot. I don't make any deriial of that. I was 
w9rried. They had not permitted me to1 make any arrange-
ment for the funeral. Anything I had to J:lo, I had to tell 1\fr. 
Page and let him see about it for me. I n~turally was worried 
and torn up. The man that was in the ce~l with me, a man by 
the name of Creasy-I never saw the mar1 before or since lrn 
left over there-he said to me, he said, "' Mr . .A.bdell, if this 
will make you feel a little better, let's play a little fiv~-
hundred, or something, to kill the time.'' I saitl, '' All right. 
Anything that will kill my nerves.'' So we had gotten the 
cards out there and had just started to play this game-·of 
five-hundred. I told him, I said, "Henry I don't know much 
about it because it has been years since pl~yed it: I don't 
know whether I can play rig·ht or wrong '' He said, '' "\Vell, 
do the best you can. No harm done; not ing involved.'' So 
we were sitting there playi g cards. We had 
page 321 ~ just barely started when M c, the trusty over 
there who gives the mediciI around, came by 
an.d said, '' Abdell, get your clothes on. :We are going out-
side." I said, "VVho is it that wants e f" He said, No-
witzky wants you." I said, "Well. Mac Mr. Page told me 
not to talk to him and I don't want to go ut.'' That was all 
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that was said. He went on back and in a few minutes Mr. 
0 'N enl came back-that is the night jailer over there-he 
said, '' Abdell, get your thing·s on and come on out.'' He 
said, "Nowitzky wants to talk to you." I said, "Well, Mr. 
O'Neal, I don't want to be obstinate, or anything of.that 
sort, but Mr. Page has already told me I didn't have to, and 
not to talk to anyone.}'' And I said on top of that, '' Explain 
to Mr. King that he doesn't want me to talk to anyone." 
Q. Who is Mr. KingT 
A. He is the head jailer over there. He has charge of the 
jail. }Ir. King l1ad told him in my presence that no Norfolk 
police officer has· any business in the back of the jail and 
that they can't legally compel me to come out and talk to 
anyone. I said, "That is the situation." I said, "Mr. Page 
advised me not to, and that is the predicament." He said, 
''Well, I will go back and tell him.'' He went on back and 
in a few minutes I heard them opening up the outside door 
there. They came on back-Mr. Nowitzky and a man who 
has since identified himself as Mr. Palmer-I 
page 322 ~ didn't know who he was at that time-and a young 
fellow, probably sixteen or eighteen years old, and 
a little bit of a short fellow that had the appearance of some 
kind of a foreigner-I didn't know what he was, a little bit 
of fl fellow-and Sergeant Shannon came in after he started 
talking to me. Sergeant Shannon was not in there when th(~Y 
first came in. .Mr. Palmer was standing there at the door, 
leaning against the door, looking at me. Right outside the 
cell that I had-No. 3 cell-is a 110 power light that shines 
directly in my face. I am not telling you anything that can~ 
not be checked. I was sitting on the bunk with my knee up 
HkP. that. That is the only thing you have to sit on in there 
~ unless you sit on the bucket. Mr. Nowitzky was standing 
there at the door on the opposite side. Mr. Palmer, who I 
· didn't know at that time, who has since identified himself, was 
looking at me. Mr. N owitzky said, '' Abdcll, come on out. I 
want to see you." I said, "Mr. Nowitzky, you know what 
Mr. Page said." He said, "I don't give a damn what Mr. 
Page said. I want you out of here." I said '_'Well, I am not 
going." I says, "You know what Mr. King said. Mr. King 
said you have not got any business being back here. You 
have n-o authority back here." He said, ''Well, I don't care 
what he said. You are going out. I am a state officer myself. 
You are going out.'' And I never made any motion to move. 
I never moved off that bunk. And if he tells the truth, Gentle-
men-
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page 323 ~ Q. ·what did Mr. N owitzl do then 7 
A. He gTabbed a coat an hat, which the coat 
was mine but the hat happened to be fille other man's. He 
probably didn't know that, but that is !the way it was. He 
grabbed the coat and hat. I had my coat off and my tie was 
undone. I didn't have any tie on, and wliere I kind of lounged 
around on the bunk, my hair was torn Jup. He grabbed me. 
and jerked me off of the bunk just as if r were some old piooe 
of meat. He just grabbed me and jerked me out of there. 
He said, "Is this the man?" Mr. Palm¢r spoke up and said, 
''That is the man. No use in going anJfarther, That is th. e 
man.'' All this time the conversation as taking place, Mr. 
Palmer was standing up there at the door looking at me. 
Gentlemen, there was no word spoken · ; reference to a line-
up. I absolutely want to tell you that. ! There was no word 
.said with reference to a line-up. ! 
Q. Now,.let's go from that point. · I 
A. Just a moment. 1 
Q. Go ahead. 
A. May I finish this 1 So, after Mr. :Palmer said that, he 
shoved the coat and hat back into my arms and he said, ''.You 
don't have to talk to me. I don't want to ever talk to you.'' 
lfo said, '' You murdered your wife, diqn 't you?'' I looked 
at him. It absolutely cut me just the same as if he had cut 
me with a knife. There wasj nothing I could say. 
page 324 ~ I have heard a lot of his repµtation. I didn't ·do 
anything. I just went back to the cell and sat on 
the bunk. Every man that was in there! knows exactly what 
I am telling· you. \ 
Q. You said they took some pictures of you when they car-
ried you into the police station f . 
A. That is right. 
Q. Did they take pictures of the scr tches on your face? 
Have you ever seen the pictures? · 
.A. I have never seen any of them. T ey took several pic-
tures while I was there. I don't even kn w how many. They 
took several. 
Mr. Venable: Mr. Arnold, have you g· t those pictures! 
Mr. Arnold : I don't know of any pie. ures taken. 
By Mr. Venable: j· Q. Now, there has been some stateme t of testimony here 
to the effect that a hat has been introdu ed by Mr. Nowitzky 
and part of a handkerchief. It looks lik it might have been 
a handkerchief torn in two. Do you know! anything about that 
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A. It fits. me and it is the same type of hat. I don't know 
how all ·of these marks got in here, but that is a new hat that 
I bought at. Grant's maybe a week or several days before, 
probably a week; I don't recall what day. If my memory 
serves me right, that was on my bed. I may be 
pag·e 325 ~ wrong about that, but I think it was. I have never 
,vorn it, as you can readily see. 
Q. He has introdpced a rag- here. I don't know whether 
it is a handkerchief or dish towel. Do you know about itf 
A. Mr. Venable, I don't know anything about it. It could 
have been a piece of a wash towel or it could have been a 
piece or a dish towel. I don't know anything about it. If I 
have ever seen it-it inight have been something up in the 
corner of the sink there. There is a little stand where you 
put rags and things on. There are three little fingers to it. 
There are a lot of tl1ese rags ,ve used around the sink. That 
possibly could have been one. 
Q. Did you know anything about it that morning! 
A. I don't know. I was in there a.nd I went in there to 
get my hot water. I went in there to put the hot water on. 
I mig·ht have picked it up to wipe my wet hands on. I don't 
know. I have no more idea than a jaybird whether I had 
my hands on it or didn't. I don't know whether I have ever 
seen it before. I could not swear to it. 
Q. When you left for vVashington, or had made up your. 
mind to go to ·w ashington, what information, if any, did you 
leave and what is your custom about telling where you were 
going? ' 
A. :Mr. Venable, there hasn't been hut one time, that I can 
recall-I don't recall but one time of me ever leaving· home 
that I dicln 't let somebody know where r was. 
page 326 } That one time, two or three years ago as one of 
my boys testified yesterday, the oldest one was 
l1it by an automobile at Ocean View. Very fortunately he 
was not very seriously hurt. At that particular time I was 
out of the city. I didn't know anything about it until I got 
home. 
Q. How long afterwards Y 
A. Do what? 
Q. How long after the accident? 
A. At this time this accident happened, I was out of the 
city and there wasn't anyone home at the time that I left, 
and I had not left word with anyone where I was. So I made 
a promise to myself never to leave home again without tell-
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time I never have. When I say "that time," I mean up until 
the last time I went away. I 
Q. When you went to ·w ashington, o!r decided to go to 
"\V' ashington, did you leave any message: with anybody as to 
where you were 1 Your boy said you gave him a note? 
A. I did. I was in my room. I have! a desk in there and 
I was sitting down there doing some :work-writing some 
letters, or something. :My youngest boy, l called him in and 
I said, '' Son, where is your mother?'' 1 He_ said, '' I don't 
know. Gone out, I guess;'' something like that. I said, 
'' vVell, I am going· to write a note here before I leave and 
give it to you.'' I said, '' Do you think~ if I tell you where 
I am going, that you can remember T'' He kind 
page 327 ~ of shrugged his shoulders and said, '' I don't 
know.'' I said, '' Suppose I write a note and give 
it to you, and put it in an envelope, and xou put it somewhere 
you know where it is. 
Q. Is that the note you gave him? 1 
A. That is the note, yes, sir. '' Sonny boy : If you need 
me before I get back wire me collect, J.: C. Abdell c/o Hotel 
Harrington, Washington, D. C. 
You be a good boy and always rememl:>,er your Daddy loves 
you, no matter what anybody says." Tliat is the note. 
Now, Mr. Venable, the reason I left tlie note, if I may ex-
plain, was that my wife was not there a1~d my oldest boy had 
g·one. There was no one there but the 1·· ungest, and I know 
from experience a young·ster forgets. Hotel Harrington 
didn't mean any more to him than any her name might be. 
I said, '' I am going to write this note, So . , and put it in-and, 
if you will ask him, he will tell you the stme thing. That ex-
pression that I put at the bottom of that note, I have used 
time and again. I always told him thati it didn't make any 
difference what anyone told him, that I still loved him, and 
I mean that. 
Q. Now, they have brought here two dditional notes that 
np1Jcar to be in your handwriting? 
A. They are. 
Q. Did you write them 1 
A. They are. 
Q. When Mr. Nowitzky slowed you those up 
·page 328 ~ at the undertaker's establish ent, did you make 
any denial at all of them f 
A. No, sir. The minute he said-he pulled these notes 
out and said! "Don't you know that I k ow you wrote those 
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notes?" In a minute I looked at them and I recogmzed them, 
and I said, ''I certainly did and I can very readily, Mr. No-
witzky, explain." 
Q·. Now, your counsel interrupted any further conversa-
tion with Nowitzky. Will you explain to the jury the circum-
stances under which those notes were written t 
A. You mean, start from the beginning¥ 
Q. When you wrote them and how you wrote them, and 
what was the occasion 1 
A. ·wbat I me.an, Mr. Venable, do you want me to give what 
led up to the writing of them 1 
Q. Yes. 
A. "\Vell, for a number of years my wife and myself haven't 
been getting along. vV e have discussed on two or three dif-
ferent occasions a separation or a divorce of some descrip-
tion. We wanted to do it on as little publicity as possible. 
About several days before this happened-I don't recall the 
exact date, probably a few days before-I was talking to 
her. ·we had been at odds, as it were. vVe decided-we were 
sitting down there in the front room and we were 
page 329 ~ discussing the gTounds that we should get a sepa-
ration on. She said, well, she said, "What do 
you think is the best thing· to dof" I said, ""\Veil, I don't 
know. What do you think?" She said, ''Well, she says, "I 
am going· to leave you sonner or later anyway.'' I said, 
"Well, we made• an agreement befol'e we ever got married 
that in case either one or the other ever wanted to leave,, that 
the other would ag-ree.'' She said, '' That is right.'' I sa.id, 
''Well, if that is the way you feel about it, let's figure the 
easiest way now.'' She said, '' "\V ell, suppose-what are we 
going to do a bout the children?" I sa.id, ''·Don't you worry 
about the children. I will take care of the children.'' She 
said, "Well, suppose you write a note,"-''No,'' she said, 
"suppose I was to go away and leave a note saying that I 
was g·oing, not saying· anything about where I was going, and 
then you would have reasons for a divorce on desertion. We 
could do it. I won't be here and there would be no scandal, 
and that would be the easiest way out.'' I said, '' That is all 
right." She said, "W11at are you going to do about the chil-
dren?'' I said, ''Well, I will take· care of the children and get 
out the easiest way possible, and then when you get settled, 
you let me know and we will decide what to do.'' She said, 
''I want one and you take the other." I said, "All right, I 
will ag-ree to that.'' She said, ''Well, you know more about 
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what to do than I do, so suppose you wFite the 
page 330 ~ notes''-'' or a note'' she sail. I said, '' All right 
I will give you an idea wha to write and if you 
don't like it you can write something e. e." She said,. "All 
rig·ht." My desk was sitting over at tij.e window. She was 
sitting on this side of the desk. There is a swivel chair here, 
and on this side of the desk is a cedar chest. She was sitting 
on the 9edar chest and I just leaned over. I spoke ab.out this 
being hotel stationery on the back. If ~ither one of the of-
ficers, or anybody else, will look in my desk drawer they ·will 
find hotel stationery from probably twenty-five hotels over 
the country. Any time that I might be fu a hotel, I get some 
odd pieces of paper, a11d when I get hoijne I stick them back 
in the drawer. If I want these pieces, I iuse them for scratch 
paper. I naturally picked up these scratch pieces of paper 
and wrote down these notes to the youngsters, and she .was 
sitting there kind of like she was in deep thought. That 
was the one to the boys. There is nothinlg in that note in any 
way, shape, or form, that says anything· ,bout a suicide, noth-
ing whatever. S4e said she was g·oing away and to mind me, 
or words to that effect. I have not refreshed my memory on 
it. ! 
Q. Have you seen those notes? They would not let you 
see them until they broug·ht them in court 1 
A. No, sir, they would not. 
Q. Go ahead. 
A. I turned around. I looked around like that 
page 331 ~ and shP. was sitting there j~st like she was in 
deep thought. So I turned I around to the desk 
again and I g·ot this other piece of paper1 and wrote a note to 
myself, which, naturally, I did it more ju~t for-well, I might 
say a dig, as it were. When I use tha~ expression, Gentle-
men, I mean by that that I knew dog· gon well that she would 
never admit' that she had not been a go d wife to me. She 
would not admit that under any circnms ances. I knew that 
from experience. I turned around and st kept the two to-
gether and went like that. 
Q. Read that last note. 
· Mr. Tyler: They have both been re 
please. 
By Mr. Venable: . 
Honor 
Q. What does it say about her being good wife to you¥ 
A. It just says-' 'I beg you to f org ve me for leaving, 
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forgive me for being the deceitful and rotten wife"-is that 
all you want to know! 
Q. Did you expect her to ever write one like that? 
A. Mr. Venable, in my own mind I was confident of the 
fact she would not ,vrite that. That was a note that didn't 
mean anything because that was to myself. This was the note 
to the boys. If you will notice, this one has not got any-
thing sig11ed to it. That was the one that really 
page 332 ~ meant-I turned around like that and handed it 
to her. She took them in her hands and I said, , 
''vVell, I am leaving. If they don't suit you, do whatever 
you want.'' She took the notes out of my hand when I 
swiveled around on the chair. 
Q. That was how many days before you went to Washington 
on the trip, do you think¥ 
A. I don't recall the exact day, l\fr. Venable. I may be 
wrong on this, but I think it was on the Friday before. 
Q. What were you doing on the Friday before, that you can 
remember? 
A. Do what? 
Q·. Had you been around the house very much-more than 
usual-for the month preceding this, or less f 
A. ,ven, I had had this Mr. Miller doing· some papering 
and repair work, plastering, and so forth. Then, I had a 
man out there to plaster up all the cracks and crevices be-
fore I papered then. I don't know anything· about papering·, 
but I was helping· him. In other words, I was more or less 
his helper. He is an elderly man and slow, and I was giving 
him a lift. 
Q. How did he come to your house in the morning? 
A. ,v ell, whenever I was there, I usually went over after 
him because I would save that time. 
Q. ,Vho finished the work at the house 1 
.A. Well, on Thursday Mr. Miller was there. 
page 333 ~ In other words, he was trying to do another job, 
or one or two little jobs, or something, in between 
the time he would come over to my house. In other words, 
he was not there every day, see 1 
Q. Yes. 
A. Then, he was there on this Thursday which was the 
Thursday before this took place. I asked him, I said, '' Are 
you going' to be here tomorrow f'' He said, ''No, I can't. I 
have to be at this lady's house." I don't recall the name. 
Holland, that is it. "Because I left the job there half done." 
Well, he didn't come Friday and Saturday. There was not 
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anything· left except a portion of this artition, you know, 
that separated the two rooms, that I had · ade the two rooms 
out of this great big one. So, he had so e paste still left in 
the bucket there and I put a little watet to it and mixed it 
up and finished these few pieces that wete left. 
Q. You finished them yourselU . 
A.. Yes, sir, I finished them myself. As far as trutµful-
ness, certainly since I have been there, he does not kn~ 
whether the thing was finished or not. ' 
· Q. Did you finish paying him f 
A. No, sir. 
Q. How much do you owe him still? I 
A. $15. 
Q. Do you know anything about his tobls, whether he car-
ried them away with him or not? 1 
A. He left all of his thing~ there, I think, Mr. 
page 334 ~ Venable, because, after he finJshed my house and 
finished over at this lady's, Mrs. Holland, he said 
he didn't know just where he was going to use them next, and 
he left them there. If I remember correbtly, I think he left 
them in the kitchen. I am not positiv~ about that, but I 
think so. 





By Mr. Arnold: i 
Q. Mr. Abdell, you say the paperh nger didn't know 
whether the job was :finished or not? 
A. I said, :Mr. Arnold, that as far as e knows, unless he 
has been at the house when I was not ther , he does not know 
whether I :finished it or not, because I h ve never told him. 
Q. You did .finish the job, didn't you? 
A. Yes, I finished it; those few pieces that were on tpis 
partition. 
Q. Paperhangfogt 
A. Yes, sir. ..Well, there was one piece f this plasterboard 
that I put up myself and put the paper er it; just a plas-
0 terboard partition. · 
Q. Where did you get the paste for t e paperhanging? 
A. I said it was some he h d left that was in 
page 335 ~ there in the bucket, and all il did was to put 
water in it and stir it up. Th t stuff does not.get 
totally hard if there is· any water left in i · 
,,j 
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Q. \\Then did you finish that joM 
A. I finished it on Friday, I think, or possibly Saturday. 
I don't recall, Mr. Arnold, exactly. I think it was on Sat-
urday because I thought to myself, "Well, shucks, we have 
got to go another week-end now without finishing it''. 
Q. What Saturday was that? . 
it. 
A. Beg your pardon? 
Q. What Saturday are you talking about? . 
A. Just what you asked me just now, when did I finish 
Q. You said you finished it on Friday or Saturday 7 
A. That is right. 
Q. ·which one? 
A. I think~ Mr. Arnold, it was Saturday. I am pretty sure 
it was. 
Q. Which Satui·day? 
A. The Saturday prior to the time that I went away. 
Q. The Saturday prior to the time you left Norfolk? 
A. That is right. 
Q. And you left Norfolk on the Wednesday that your wife· 
was found dead? 
A. I left Norfolk-I was ·supposed to leave Norfolk, Mr. 
Arnold, on Sunday evening. It was Sunday 
page 336 ~ evening that I called the boy and gave him the 
note. I recall my giving it to him. th~n because 
I said, '' Son, I will write a note before I leave and give it 
to you". Because, I asked for his mother and he said his 
mother was upstairs-that, I don't know, because I thought 
she had gone out. Anyway I gave him the note before I left, 
and this Sunday afternoon I was supposed to go away. Well, 
after I left that Sunday afternoon L went over a bump down 
there coming across the bridge and I heard a crash, and I 
got out of the car and looked and found that my springs had 
gone flat. In other words, I had broken a leaflet in the main-
spring. So instead of going away, I knew I could not drive 
like that, so, on Monday, I took my car down to !fr. Vail's 
on Bank Street and Mr. Vail put a spring leaflet in. That 
is why I didn't leave Sun¢].ay. . 
Q. You didn't understand my question, but I let you an-
swer. I asked you if you finished the work on the Saturday 
prior to the Wednesday 1 
A. _That is right. 
Q. Did you make any record of that? 
A. Do what? 
Q. Did you make any record of it? 
T 
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A. I don't recall. I suppose you weretlluding to my diary. 
I suppose maybe you are, but in my diar -a diary is a·man's 
personal prop~rty; his personal be~ongi · gs. A lot of ti!lles I 
m1g·ht go for a week-;-thene was no particular 
page 337 ~ reason why I should keep the diary up to date, 
and I would go back and put down things. In 
my own mind a lot of times I probabllf would not put the 
things in the diary on the exact date \that they happened. , 
Now, what I have in that diary I could not tell you to save my 
llia i 
Q. I have not said anything about tne diary. I asked if 
you made any records. Mr. Abdell, I a~ asking· you this be-
cause you said the paperhanger didn't know whether yoll 
finished the work or not. He said that he knew the work was 
not :finished; that he went back to finish I it. Don't you know 
that he is as irresponsible as he could b~ in what he does or 
says¥ : 
Mr. Venable: Now, if Your Honor :please, I think tliai 
this question is probably an insult to the witness who has 
testified here, and is such a criticism of him by the Common-
wealth's Attorney that there should be at mistrial of this case 
at this time. 
Note: The question is read by the Reporter. 
The Court: Does the ·Commonwealth'~ A.ttorney think the 
question was justified¥ I~ · 
Mr. Arnold: I think so, Your Honor, ~ue to the statement 
of that witness. I 
Note : The jury retires from the con ~ roo_m. 
Mr. Arnold: (Continuing) My recoll ction, Your Honor, 
. is that the witness who w doing this work 
page 338 ~ jointly with Mr. Abdell testi .ed be went back on 
· Wednesday morning becaus the work had not 
been :finished. He went back there af er waiting for Mr. 
Abdell to come for him about a week- om Thursdav until · 
Wednesday. He went back because the work had no·t been 
finished and he hadn't been paid. He ent back and asked 
for Mr. Abdell. Mr. Abdell in this stat ment stated, in an-
swer to counsel's question, that that ·tness didn't know-
whether the work was :finished or not. 
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Mr. Venable: Unless he had been to work and seen it him-
self. That is in the record. 
Mr. Arnold: I don,t care, Mr. Venable. Let me finish, 
and then answer. Now, in that respect, I asked him the ques-
tion .. He added to this question that he didn't know unless 
he had been back to the house since he had seen him to find 
out. Then, I asked the question if he, Mr. Abdell, made any 
record of the date of the commencement of that work. He 
referred to the question of his diary and said he didn't know 
whether he had or not. I asked him in my last que8tion if 
he didn't know that Mr. l\Iiller testified to the fact that the 
work had not been completed. He said it had. I asked hi111 
if he didn't know whether Miller was irresponsible as to what 
he said. I wanted to test his knowledge to that as to whether 
to discredit Miller's statement or his statement, 
page 339 ~ that he didn't know what he was talking about 
when he said the work was completed. I think 
this is a proper question, because, if this witness has made 
a memorandum of it, it is a memorandum of a writt.en rec-
ord. In accordance with his written record, it would show 
that the witness, in his testimony that the work was not done, 
was absolutely incorrect in his statement. 
Mr. Venable : If Your Honor please, our court has very 
recently passed upon this question in which a witness testi-
fied for the defendant, and the Commonwealth said this to 
that witness: "You say you are not mad with a witness who 
has testified here? If that is believed, it will put you out of 
this world in the grave. You mean to say you are not mad 
with him¥" The witness said no. The Court of Appeals 
in passing upon that said that it is an unwarranted attack 
by the Commonwealth's Attorney who has no right to put 
a remark like that in the record; that it was prejudicial. And, 
because the court didn't declare a mistrial, the case was re-
versed in the Court of Appeals. I have the reference to the 
case here but I haven't got the notation as to what the case 
held. 
The Court: Does that conclude your argument on the mo-· 
tion7 · 
Mr. Venable: I make a motion to ask vour 
. pag·e 340 ~ Honor for a mistrial. .. 
The Court: I am familiar with the case. 
Mr. Venable: Do you remember the case in which that 
was done! 
The Court: Yes. 
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Note : The jury returns to the court oom. 
I 
The Court: Gentlemen of the jury, the Court l1as deter-
mined the question is improper becaus~ it contains an im-
plication. The Commonwealth's Attorney may test the 
knowledge of this witness or any other witness as to the re-
liability of any other party whose testimony is material to 
the cause, but he should not contain any reflection on the wit-
ness, and the ·Court, the ref ore, strikes th¢ evidence otit, elimi-
nating that question from the record. 
Mr. Venable: I take an exception, Y<j)ur Honor. 
'--
Mr. Venable: Your Honor, the Commpnwealth's Attorney 
is now handing me what is known as a :µve-year diary, pur-
porting to have been \vritten in from time fo time by the 
defendant from about the first of January, 1938, until about 
the 8th of May, 1938, which the pleadings in this case have 
shown that it was taken by the Commqnwealth 's Attorney 
from the house of Mr. Abdell on the nt:µ of May, 1938. He 
· has refused steadfastly, on legal appeal in this 
pag·e 341 ~ court and on an appeal to hiµi, to ever let coun-
sel for the defense, see it at all. I object to this 
diary being used as a basis of questioning· the witness, be-
cause, as the Court of Appeals has said,; even in the case of 
evidence taken at a coroner's Inquest, which is held by at-
. torney, gives him an unf_air advantage irhich he ::;hould not 
have in administering· a proper trial of thb case. It gives him 
the advantage of probably trapping, or some other thing 
that the witness does not know about that counsel has not 
had the opportunity to familiarize theibseives with. For that 
reason I object now to the use of his di~ry in this case. 
The C-o--urt =_ If co-un--sel wishes an oppof tunity to _look at it 
....before it is made use of for the purpqse o cross examination, 
the Court will allow it. · 
~.:·venahie_:_ rnote an exception. 
· Mr. Page: May I ask the Commonwea~th's Attorney when 
he intends to introduce the book? I 
Mr. Arnold: I will give counsel full 'pportunity to read 
anything in it before I introduce it. 
l\Ir. Venable: I say, Your Honor, it is ;vell enough for the 
Commonwealth's Attorney to come here t his moment. At 
sometime he knew that before he could int oduce this in court, 
he would have to show it, 11, der the rule. But 
page 342 ~ he has withheld, it seeking 1ome advantage in 
holding it. 
/ 
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The Court: It is now used as a basis of cross examination 
of the accused. He didn't know in advance that the accused 
was going to take the witness stand. The Court offers you 
an opportunity to sit down and examine it. . 
Mr. Venable: I am making this point because T believe it 
is the law. I don't mean to oppose any decision the ·Court 
makes, but it would be a delay by the time it would take us 
to read through· this book. I know the Court wants to get 
away tomorrow sometime. It is not fair that I look just at 
one page which he is asking. 
The Court: I think you should be given an opportunity 
to examine other pages along with the pages the Common-
wealth's Attorney is using at the present time. The Court 
offers you that opportunity at this moment. 
Mr. Venable: I would like to have the accused as we go 
through this. 
Mr. Arnold: ·Your Honor, I extend this book to counsel. 
I am not introducing it in evidence. Your Honor, I thought 
if I refreshed his memory, he would be in a position to say 
_whether he did or uot. That is the only position I am tak-
ing. . 
· , Mr. Page: As J understand, you are not in--
page 343 ~ troducing the book at this time, but we will be 
given an opportunity to examine it when you pro-
pose to connect it up. 
The Court: Certainly he may use writing by a· witness · 
for the purpose of cross examination of the witness. 
Mr. Venable: Of course, my contention would be that the 
fairest way to do it would be to give us an opportunity. 
The Court: There it is now. If you want to look at it, sit 
down and look at it. 
Mr. Venable: Can I have Mr. Abdell here? 
The Court: The witness stays in the witness stand. 
Mr. Venable: Then, I understand, Your Honor rules that. 
my client cannot be with me when I am examining iU 
· The Court: I rule that in the examination of this witness· 
this document was presented to you, and if you want more 
time than is necessary to read the pages that the Common-
wealth's Attorney now offers to cross examine the witness 
about, the Court will give you as sufficient time as you feel 
necessary to sit down at the counsel table and examine .other 
pages. ·. 
Mr. Venable: Is it a rule that I can't examine it with my 
client Y If I can't examine it with my client, I would like to 
have the court sustain it. 
1• 
I 
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The Court: I think that coming as it does, the witne~s 
should be required to rernaiµI on the witness stand 
page 344} -coming as it do·es in cross: examination. 
Mr. Venable: Then, I wapt to except to -that. 
By Mr. Arnold: 
Q. Mr. Abdell, did you complete the work of papering the 
walls of your room on the 3rd of May?\ 
A. I don't hink so, Mr. Arnold. w·aitl
1
a minute, please. I 
told you that when I kept ~hat diary-I k~pt a diary for years 
'from one year to the next, but a lot of times I let it go for 
a week or two weeks, or even so much as a month, and then 
I will just get in there and fill out, and ~ust to my memory. 
If I made a mistake, it didn't make any ~ifference because it 
was just my own idea, or something' of that sort. I couldn't 
swear to it. I am trying to tell you straight,. if you will let 
me, but, I don't know-I would not swear that diary is right 
or wrong. 1 
Q. You made your entries on Saturday, May 7th, and Fri-
day, May 6th, which was the Saturday br · Sunday prior to 
the W eduesday of her death? : 
A. On Sunday, if my memory serves me correctly, on Su11--
day afternoon was when I caught up on: my diary. I think 
so, but I would not say for sure; I think ~o. I don't want to 
say that positively, Mr. Arnold, because II am trying to tell 
you right. If I am wrong, I am wrong, 1
1 
but, I think I was 
right. 
Q. If your last written r®ord was made on 
page 345 ~ Sunday the 8th, and you caught up on it and said 
nothing about finishing any Fork on Saturday, 
the day before, but did on Tuesday say 3j'ou :finished it, how 
did you make that error? I 
A. Mr. Arnold, I just got through tryµig to explain that 
po,int to you. I 
l\fr. Page: Didn't he say he :finished ti room- and mov~d 
the furniture in there? 
Mr. Arnold: I will read that part if yo want it read. 
Mr. Venable : I don't consent to him re ding anything out 
of that diary because I don't want to wai e any point that I 
made to the Court. 
Mr. Arnold: I will let you read it. 
Mr. Venable: I have nothing to do wit that diary. You 
would not give it to me when I had au opp rtuuity to read it. 
278 Supreme Court of Appeals of Virginia 
J. C. Abdell. 
By Mr. Arnold: 
Q. Mr. Abdell, can you tell us whether you finished on 
Tuesday the 3rd or Saturday the 8th¥ , 
A. If my memory serves me right, and I think I am right, 
Mr. Arnold, the entire job-I don't know abont any particu-
- lar room or spot-but, I think it was finished on the Satur-
day prior to that. If I made a mistake in my diary, I felt 
that I had nothing to lose. I know I made some mistakes in 
· there. I know that positively. I know I have 
page 346 ~ made other mistakes in other diaries ,lJecause 
sometimes I would go for weeks and then I would 
sit up and just jot down stuff, and trust to my memory. 
Q. Maybe you can correct those as we go along! 
A: I am trying to tell you right. If you will let me, I will 
do it. 
Q. You just do it. Now, Mr. Abdell, you say that you left 
Norfolk to go to ·washington, intending to leave Sunday! 
A. That is right. 
Q. Your car broke down and you could not go Sunday t 
A. I had a borken spring, yes, sir. 
Q. Before you left you wrote a note and left it to your son 
to telegraph you if anything happened? 
A. I asked for his mother. 
Q. He didn't say that. The note says, ''lf you need me". 
What did you expect him to need you for? 
A. Nothing more than if his mother had been there I would 
have told her. 
Q. You said his mother was not there the Sunday before 
she died? 
A. I was there at my desk and I called him to ask him, I 
said, "Is your mother here?" He said, ''No, sir, I don't think 
so". I said, "Daddy is getting ready to go away. Can you 
remember if I tell you where t" He kind of 
page 347 ~ shrugged his shoulders, which is more or less a 
· habit of his, and he said, "I guess so". I said, 
to make su1.:e of it, I said, "You know I always tell your 
motlier or somebody where I am''. I said, "Well, your daddy 
will ,write a note and give it to you where I am, and if you 
need me why, wire me and if you don't need me, then give 
it back to me when I come back'', and that was the end. I 
testified to that yesterday exactly as I am testifying. 
Q. My question was : Was his mother there on that Sun-
day or not! 
A. You mean, during the day! 
Q. I asked you, was she there or not on that Sunday? 
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A. We had dinner together; we all h d dinner. Rather, 
not all of us at one time because, I think, I was in the bath 
room and came down just as they were ifinishing, or one of 
them was finishing, I don't know, but, anyway, we had din-
ner together. 
Q. How long did you stay in the home1 that Snndayt 
A. I was there from sometime-well, l will say about ten 
o'clock, maybe ten-thirty, up until about. four-thirty or pos-
sibly five that afternoon. I 
Q. When did you give the boy the not~ 7 
A. Just a short time before I left, maybe. I don't remem-
ber the date or the exact time. I hav:e nd idea; maybe. about 
three or four o'clock. .A.nyw1p.y, before I left. 
page 348 ~ Q. ·when you left there on ~our way. to Wash-
ington, where did your car bteak down 1 
A. ·when I came across the bridg·c-the: 26th Street bridge. 
There are a lot of bumps on there. 'Willen I came across 
there I heard something snap. A 1 
Q. Your car broke at 26th Street bridge¥ 
A. That is right. i. 
Q. Where did you go from there? 
, A. You mean, after I stopped and found out what was the 
trouble? 1 
Q. Where did you g·o from there T 
A. I went over to 35th Street. 1 
Q. 35th Street Y 1 , ·. 
A. 200 West 35th. ~ Q. When did you go· to Vv ashing·ton 1 
A. Well, then when I found out I coul not go to Wash-
ing·ton, I waited to have my car fixed- e spring fixed at 
Mr. Vail's, which the record will verify. j 
Q. I asked you, when did you go to ~ashington Y 
A. I went to Washington early Tuesday morning. 
Q. So yon stayed in Norfolk from the ime you left home 
on Sunday until early Tuesday morning? 
A. That is right. 
Q. I believe you said that you left abou five or five-thirty 
o'clock in the morning? · 
A. Somewhere in the neig· borhood of five-
page 349 ~ thirty. I don't know exactly. 
Q. Did you advise anyone i . your home where 
they could locate you during that time if t ey needed you Y 
A. No, I didn't, because in case they ould not find me, 
they knew where I was. My wife knew I:had that room. 
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Q. That was one of the real troubles between you, wasn't 
it? 
A. What-the room? She has known about this, Mr. Ar-
nold. 
Q. We will come to that in time. Now, you went to Wash-
ington on business with a slot machine? 
A. I don't recall making that statement. 
Q. I understood you to 'say you did t 
A. I didn't, Mr. Arnold. Pardon me for contradiction. I 
went there, I told you, with the idea of seeing Mr. Collard 
about this phonograph contract and also in reference to 
putting in these amusement :µiachines, if possible. In other 
words, it was a prospect at Fort George G. Meade and also 
at Quantico. 
Q. Now, I understood you said you got there· about ten or 
ten-thirty? 
A. I didn't say between ten or ten-thirty. I said I think, 
if my memory serves me right, that I checked in the hotel 
around ten-thirty, approximately. I may be a little off either 
way. It mig·ht have been eleven, I don't know. 
Q. That was on Tuesday? 
page 350 ~ A.. That is right. 
Q. When did you next arrive back in Norfolk? 
A. You mean the next time I struck Norfolk? 
Q. Yes. 
. A. It was in the neighborhood of between two and prob-
ably two-thirty in the morning· of the following Wednesday, 
which was the next dav. 
Q. y OU went to "'\Vashington around ten or ten-thirty in the 
morning? 
A. Between ten-thirty, or it might have been eleven~ I don't 
know. They could get from the record there what time I 
checked in. 
Q. Then you left Washington, coming to Norfolk on the 
same day, at what time Y 
A.. What¥ 
Q. Nine o'clock, I understood you to say Y 
A. I left Washington, I said, at approximately nine o'clock. 
Q. The same day Y 
A. That is right. 
Q. Drove back to Norfolk? 
A. That is rig·ht. 
Q. Now, you arrived here around two that morning? 
A. About two or two-thirty. 
Q. What was that trip back to Norfolk forY 
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.A.. Beg your pardon 1 
page 351 ~ Q. 1Vhat was that trip ha k to Norfolk forY 
A. As I explained this ~orning, Mr. Arnold, 
while I was up there in my room and had gone to bed, I got ' 
to thinking about his machine that I diUn't know whether I 
had in niy car or not. I put on my tr~users, and my shirt 
. on, and my shoes. I had the car parked out in front of the 
hotel. I went out there to see if I did have it in the automo-
bile. I was not sure whether I did or nq>t. I went out there 
and looked and found that I had forgo,en-I had left it in 
Norfolk. I went on back to the room apd I got to thinking 
about it, and in a few minutes I said, 'j 'I am powerless to 
do anything about it. I had better go 
1
and get it". 
Q. Mr . .A.bdell, if you would just ans'ter my quest.ions we 
would get along very much faster. You a,ame back to Norfolk 
on account of a small machine? · 
A. That is right. . : 
Q. Now, that machine was about that: large? 
.A.. So big, yes, sir. ! 
Q. Did you drive all the way to Norfolk Wednesday morn-
ing, arriving here at two o'clock Wednes'~ay morning, to get 
a little machine that big to take back to i Washington Y 
A. I certainly did. . : 
Q. When you heard your wife was de*d, you used a long 
distance telephone to call up, didn.'t you 1 
A. I certainly did. \ 
page 352 ~ Q. Why didn't you call up ~own there and get 
them to send you that machv.ie 1 
A. Because, Mr. Arnold, this was at Jiight. There would 
be no way of getting· it back. The earl ,est that they could 
possibly get it in the post-office would be the next day. That 
means it would be the follownig day I co d get it. The only 
thing that I would lose would be sleep. I ould come back and 
get it and save a day. 
Q. You got back here at two o'clock i the morning, and 
where did you ·go f 
A. As I testified this morning, I went to 200 West 35th. 
I have a room. 
Q. You went to 200 35th Street f 
A. That is right. · 
Q. And went in the room of Mrs. Willi ms at two ·o'clock 
in the morning? 
A. Yes, sir. 
Q. Well, the machine was not there, w s it Y 
A. No, it was out in the garage. 
/ 
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Q. ·which garage-the one at 35th Street? 
A. That is rig·ht. 
Q. It was in the 35th Street garage? 
A. The one that I wanted to take, yes. 
Q. If you were in such a hurry to get that machine thaf 
you could not send for it, why didn't you take it and drive 
back to ,v ashington ¥ . 
pag·e 353 ~ A. Mr. A.rnold, I am not a superman. I had 
made tho trip there and made it back, and I 
wanted a few hours' rest and that is exactly why I didn't 
drive back. I don't know whether you have made the trip 
back there twice in twenty-four hours, but, if you have, you 
will understand what I mean. I just felt I would wait awhile 
and get a few hours' rest. 
Q. I might understand what you mean, but we are not talk-
ing about that. You went to sleep then at 200 35th StreeU 
A. I didn't understand the question. 
Q. You went to sloop at 200 35th Street? 
A. That is right. I just laid across the bed to get a little 
rest. I was going back and I fell off to sleep. 
Q. Before you went to sleep, you had some little argument 
with Mrs. Williams, didn't you 1 
A. That is right. 
Q. Mr. Abdell, you were really out at 35th Street Mr. 
Williams¥ ' 
A. I am known as Mr. Williams out there for the simple 
reason I signed the lease there in my name. 
Q. You sign it "Mr. Williams"f 
A. That is rig·ht. 
Q. Why didn't you go to your home when you came to Nor-
folk if you wanted rest? 
A. Just like every one here has testified so far, 
page 354 ~ M:r. Arnold. I don't stay home at night-at my 
home. I haven't for sometime. 
Q. Now, you had an argument with Mrs. Williams. How 
long did that argument last 1 
A. I can't say, I don't know Maybe half an hour, l don't 
know. She was there more or less in a stupor. I seen this 
gin bottle and two gfasses, and she was more or less in a 
stupor. Maybe, half a11 hour or maybe an hour, I don't know 
exactly. I have no particular reason for remembering the 
exact minute. 
Q. I understood you to say that you argued with her be-
cause you were bitterly opposed to drinkingY 
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A. I didn't say that. I said I was bit -erly opposed to her 
drinking. 
Q. To her drinking1 
A. That is right. I 
Q. After you laid across the bed, went to sleep, and took 
your rest, how much did you takc-howj much rest did you 
take? 1 
A. After I came out of her room I went back to mv room 
and laid across the bed there, and it w!s sometime ·around 
about 8 :15 or maybe a little later when 1l woke up. 
Q. Then you went to your own home ~m Lafayette Boule-
vard? 
.A.. I went clown to the post-office, a~ 11 have a box on 35th 
Street, and got my mail.and drove off after I got 
page 355 ~ up and washed and dressed. 1 She was not up. I 
went back to the post-office and then over to my 
home. · 
Q. You went back f 
.A.. Excuse me for saying that. I went 1 to my home. 
Q. That was ·wednesday morning? ' 
A. That was Wednesday mgrning. 
Q. That was the same day she was fo~d dead that after-
noon? · 
A. Yes. 
Q. Will you tell us what you went ther~ for that morning Y 
A. I went there that morning to shave and get a bite to 
eat, and get a shirt, because all of my stuff was left in Wash-
ington. I wanted to drive back to W as~ingfon as soon as 
possible. · · · . 1 · 
Q. Mr. Abdell, you left 35th Street wh_ere you were living 
as Mr. Williams and :Mrs. Williams andhl went all i11e way 
to Lafayette Boulevard to get a shave a d clean shirt and 
something to eat31 I -
A. Mr. Arnold, there· is nothing-I am sure you heard 
every witness yesterday. That is exactly hat everyone has 
testified. I do that when I go home, regu arly. 
Q. Just answer the question. 
A. I just want to remind you because ou misunderstood 
those witnesses yesterday. T at is exact]y what 
pag·e 356 ~ I do every day. 
Q. I am just asking · you qu stions? 
A. I am sorry. 
Q. When you g·ot over there, I believe at you and your 
wife had an argument? 
.A.. That is right. 
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Q. How did the window in your room over there get °Q_roken Y 
A. That .window was broken by myself on Sunday morn-
ing when I was in there. Do you want me to tell you how Y 
Q. I asked you a question-how it got broke? 
A. All right. There were some things sitting up there 
and I was straightening up my room. I had some stuff piled 
up there next to the window. There was some stuff piled in 
there, and one of the same little machines that I am. talking 
· u.bo:ut was sitting up in there. It leaned over against the 
window and broke a little hole in the bottom of it. If there 
is any hole other than that little round hole, I don't know 
anything about it. There is a cracked hole in there about 
as big as your fist that is in ther~. I don't lq1ow exactly the 
size, but there is a hole in the corner. 
Q. In that room, that we are talking· about, you have a 
latch on the inside and you can't get, in unless you have a 
key to fit that latch? · 
A. Wait a minute, now, let's get that straight. 
page 357 r Q. You have a night-latch on the inside? 
A. It is just one of these fifty cent locks that 
you get over here at Grant's. It is not what is commonly 
termed a night-latch. There is no night-latch on there. It 
latches when you go out and it takes a key to get back. · 
Q. Takes a key to get back? 
A. That is right. 
Q. Isn't it in that room that the hat was found with the 
price ticket sticking· inside? You say you bought it at 
Grant's? --
A. I think -that is where I bought it. 
Q. What did you leave it in that room for? 
A. I bought that hat a week before-probably a week be-
fore, I don't know. I had left it in the room there, and, if 
my memory serves me rig·ht, it was laying on the bed. If any-
body testifies they found it in there, they found it on the bed. 
I never used it or never wore it except to try it on. 
Q. When you came out that morning, you say you lmd your 
hat and coat in your hands? 
A .. That was mv felt hat. 
Q. What kind of a hat was that? 
A. A felt hat. 
Q. Would you mind telling us the color of the hat? 
A. A g·ray bat with a black band on it. 
Q. That is when you came out Wednesday 
page 358 ~ morning? 
A. As I came out I grabbed my coat and hat, 
I 
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as I explained this morning. I came o , t of the front room 
-the living room-and pulled the door iehind me and put on 
my coat and hat on that porch. • 
Q. At what time was that? 1 • 
A. I am judging from the time I lefti ov:er at 35th Street 
I imagine it was nine or a few minutes past. I don't know. 
Q. Then, you did come out of your house between nine and 
nine-thirty and you had a gray hat with[ a black band either 
in your hand or on your head, didn't y0u Y 
A. I did; I certainly did. i 
Q. What did you say was in that hat"-1what marks did you -
say were in that hat Y I 
A. I say that the marks that are in th~re now that are ap-
parently in ink, I didn't put them in th~re. 
Q. Did you look to see what they were Y 
A. When it was handed to me I saw !something in there. ~ 
Exhibit marks-it looks to me like "W. A. C." and tbe other 
is "Exhibit 7". · -T 
Q. The one written in ink is what-what are the ink let-
~ra? : 
A. As near as I can make out, it is ,:,w. A. C." Those 
mar~s that have been put in there, I dqn 't know anything 
about. · 
Q. Do you know any name, ''W. A. C.", that 
page 359 ~ you have u~ed? . · : · 
A. "W. A. C.?" J 
Q. ''W. A. C. "-the initials in that h .U 
A. Is that the way you made them oul-''W. A.- C.''7 
Q. I thoug·ht you said they were. 
A. I said it looks that way to me. 
Q. Have you used. a name as "W. A. C.!" as you have Wil-
liams? . 
A. I certainly have not, that· I recall, as long as have lived. 
I am not saying that is "W. A. C.'' 
Q. You used the name of Barker? 
A. Yes, sir. 
Q. Harker Williams? 
A. Yes, sir. 
Q. "W. A. ·c.", you don't know what at is? 
A. Mr. Arnold, ihose marks have been put in there since 
the last time I saw that hat. I don't kn1w any more about 
those marks than you do, ~nd possibly yo know more abou.t 
them. J. don't know anythmg about that. 
Q. Why did you leave that on your be;d? 
I 
I 
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A. I just threw it on the bed. I don't know why I left 
it on the bed any more than you tell me where you leave your 
h"'t sometimes. I dpn 't ;know; I just put it on there. 
Q. You had a fight in that room, didn't you? 
A. That. was where the argument started, yes, sir. 
Q. When you left, then, Mr. Abdell, you were goin.g back 
to ·w ashington to transact this business and had 
page 360 ~ your machine t . 
. A. I had the machine ii1 there when I left, yes, 
sir. 
Q. And you were going back to transact the business you 
had in Washington 1 
A. Yes, sir. 
Q. What time did you leave Norfolk on vVednesday? 
A. Wednesday morning. I left as soon as I left the house 
and went-in other words, I never even stopped until I got 
to the ferry. 
Q. To the ferry? 
A. To the ferry. 
By Mr. Venable: 
Q. Which ferry a re you speaking· of? 
A. Portsmouth ferry. 
By Mr. Arnold: 
Q. You stopped at Waverly, I believe, you said~ 
A. Yes, and I stopped at another gas station-I Jon't re-
call-because I needed some gas and got some water in my 
radiator. I didn't drain it there, but I g·ot some water added 
to it. 
Q. And you passed through Richmond when Mrs. Facchini 
saw you? , 
A. Mrs. Facchini was about approximately half way be-
tween Richmond and Fredericksburg. 
Q. vVill you tell us, if you left 200 35th Street 
page 361 ~ that morning with the purpose of getting a shave, 
· and something to eat, and a clean shirt, why you 
went nearly all the way to Fredericksburg before you got a 
shave? 
A. Mr. Arnold, when I left the house I ditln't get the shave. 
There was no particular reason why I should get a shave in 
Richmond or Suffolk any more than I should get it in Wash-. 
ington, when I left. I wanted naturally to leave Norfolk 
. clean, the same as you or any other gentleman would do. I 
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didn't know I was going to have trouble with the 0ar. You 
can easily verify what I did about the cap: by calling· up this 
place in Waverly. Mrs. ·Facchini can testify to the same 
thing. . 
Q. Why didn't you get a shave in Nodolkf 
.A.. l just got through telling you, Mr~ .Arnold, I had llQ 
particular reason why I didn't stop. I j'~st went on. I had 
not changed my shirt; I had not washed, :or anything. 
Q. When yon apologized to the ladies for appearing as yon 
did, you· knew your face needed a cleaning, didn't you? 
A. I just merely said it there because: when she saw me 
I had been messing with the car, trying to get the car to go 
right. I 
Q. Yon had not shaved, had yon¥ ', 
A. No, sir. 
Q. Yon apologized to her because yon had not shaved? 
A. J nst merely said, just as a friendjy gesture, I said, 
''Well, I bet this is the first \time yon ever saw 
page 362 }- me without a shave", or wor4s to that effect. I 
don't know the words exact words. I can't re-
member everything I said. I am trying toi tell you as near as 
I can remember. 
Q. Yon had come down here, all the way to Norfolk; you 
stopped at Waverly, and where else did ybu stop? 
.A.. To get gas ? · : 
Q. And passed through Richmond, and ~hen apologized for 
not being shaved before yon got to Fredericksburg¥ 
A. It is simply because I happened to sle someone I knew, 
that is all. 
Q. I just wanted to know . 
.A.. I may have gone and not seen anyoi.' e. It would have 
been perfectly all right. 
Q. What time did you get to Washington? 
A. · I got to 1.V' ashington about three or t I re-fifteen-maybe 
three-thirty. No, it was not quite three-t irty becauRe I re-
member I finished my shave at three-thirt . 
Q. When you apologized to the lady for not being shaved, 
what was the reason that you didn't wa t her to tell any-
body that she had seen you? 
.A.. Mr. and Mrs. Facchini-Mr. Facchin from all reports, 
from what I have beard, is extremely jeal µs of his wife. To 
my own knowledge they have had some li tle family trouble 
of their own, which is none of my busin s, and, just as a 
matter of conversation-I don't know w Y-'--I just merely 
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said, ''You had better not say about us being here 
page 363 ~ at the same time". I just merely said, "Some-
body might think this is a put up job'', or words 
to that effect. 
Q. Why did you think people might have had an idea it 
was a put up job Y 
A. Mr. Arnold, it was, just simply as I tried to explain a 
moment ago, that I knew Mr. Facchini was extremely jealous 
from what I have been able to learn. That is hearsay, of 
course; I don't know that. But, I just merely said that in 
passing. I have no more idea why I said it-I had no par-
ticular reason for saying it. I just- said it. 
Q. After you got through with that you passed her and 
speeded on for vVashingtonY 
A. That is right. 
Q. Because, I understood you to say, that you realized that 
you were going to be late in getting there Y 
A. That is right. 
Q. Weren't you hurrying up to get a telegram, which you 
thought would be there for you 1 
A. No, sir, I certainly did not. 
Q. You knew the boy had the note and, if he needed you, 
to. telegraph you at that hotel, didn't you Y 
A. If he needed me, certainly, yes, sir. But, I had no rea-
son for hurrying back, because I just went in the hotel and 
washed my face and hands and put a clean shirt on and went 
over to the barber shop. I knew I was fate. 
page 364 ~ Q. ·when did you contact your business man 
there? 
A. After I went to the barber shop I came out and went 
up to see this :\fr. Powell, as I explained, at the Oldsmobile 
place. 
Q. Mr. Abdell, what kind of a dress did your wife have on 
that morning? 
A. Mr. Arnold, you are a man, and if you can tell what 
women have on-
The Court: Answer the questions that are asked you, and 
I think we will get along better. 
A. I don't know what color dress she had on. 
By Mr. Arnold: 
Q. Did she have on any dress at all? 
A. She had a housedress, if I remember, yes. 
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A. I don't recall her having an api;on. I don't know. 
Maybe she did. 1 
Q. When you got to Washington on both of these occasions, 
I understand that you went to the hotel and were enjoying 
some highballs f 1 
A. I did. 
Q. When you were informed of youit wife's death, what 
time did you say it was? ! 
A. It was something after\ midnight or around 
page 365 ~ midnight. I don't know ex4ctly what time. I 
think it was a little, probably, after midnight. 
Q. What did you say to the police officer? 
A. I didn't hear you. i 
Q. What did you say to the officer wlio gave you that in-
formation? 
A. What did he say? 
Q. What did you say to him? 
A. Well, he knocked on the door a couple of times, and I 
didn't know when I first heard it, I was! not sure whether I 
was dreaming or not. · 
Q. Just answer what I asked. I didn't ask for all of that. 
I, 
Mr. Venable: The witness has a rig·ht
1
to answer.the ques-
tions fully. i 
The Court: The witness can complete 1s answer. 
By the Court : . 
Q. Did you finish your answer? 
A. Your Honor, I want to answer him ~s correctly as pos- · 
sible. . , 
Q. Did you complete the answer you were making? Did you 
say all you wanted to say on that subjecfi? 
A. You asked me what I said when th1 officer came in? 
By Mr. Arnold: \ 
Q. When he told you youi: wife was dead, what 
p,age 366 } did you say to him? 1 
A. I said, ''Haven't you got any other informa-
tion than thaU" It just stunned me so f r a moment that I 
just couldn't believe it. He said, ''No, rhat is all the in-
formation there is''. He said, "That is 11 the wire said". 
And, I said-
Q. Did you ask anybody for a telegri Y 
I 
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A. I came down afterwards. When I came down at one 
o'clock I thought possibly some of my people had sent me a 
wire. I didn't know. · 
Q. Mr . .Abdell, didn't you know your boy was to send you 
a telegram if that note was in his possession f 
A. I had sense enough to know this, Mr. Arnold: If the 
detective had gotten the message right then, as he told me, 
and came from over at the police station to tell me, I knew 
there was not any way for him to put his finger on me unless 
he had gotten some information from this note. 
Q. You did a great deal of thinking about that, didn't you Y 
A. No, sir, I didn't have any reason. 
Q. Well, you called your sister over long distance? 
A. I did. 
Q. And asked her for more particulars about your wife's 
death, didn't you 1 
A. I asked her, I said, "Sister, can you give me any of 
the details f '' I said, '' An officer has just left 
page 367 ~ me, saying that Audrey is dead". 
Q. That was around one o'clock in the morn-
ing-midnig·ht Y 
A. It was not that-as soon as the officer left-I was in 
my pajamas and I put on a shirt and bedroom slippers and 
came down to the booth. 
Q. Do I understand you to say that your sister was a very 
ill woman nad suffered from high blood pressure t 
·A. High blood pressure and an incurable disease that she 
does not know anything about. 
Q. I just want to know why you would call your sister 
who was suffering from high blood pressure-she lived on 
Park Avenue, you said! 
A. That is right. 
Q. For her to give you the particulars about your wife's 
death on Lafayette Boulevard? 
A. I didn't specify anybody at the house. I knew that 
anybody who might answer the telephone could give me the 
information. It just so happened that she was worried and 
was still up-at least· she answered the telephone. I don't 
know whether she was up, but it just so happened she an-
swered the phone. I don't know. It could have just as easily 
been one of the children. All of her children but one is grown. 
Q. Mr. Abdell., you went into the kitchen of your home be-
fore you left? 
page 368 ~ A. ·yes, sir. 
Q. To get a pan of hot water? 
I 
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A. I put a pan of hot water on. 
Q. On what? 
A. Do what? 
Q. What did you put it on i 
A. On the gas stove to heat, as I do every morning. 
Q. Did you heat it? . . 
A. I turned the gas on to heat it, and :the fire was on and 
the water was in the pan. 
Q. Did you take it off before you cam~ away¥ 
A. No, sir. As I explained this mo1~ni11g, when I came 
from the stove-in the nieantime she hld followed me out 
into the kitchen and was there at the sink. I ,iVheri I went from 
the table to the sink, in between there, to go back over the 
steps to get a shirt so I would have ever:Yithing ready-razor, 
and so forth-that is when she stood at the sink and jammed 
me up against the table. 
Q. I asked you if you took the water off the stove? 
A. No, sir, I didn't. I . 
Q. You left it on Y 
A. Yes, sir, that is right. 
Q. How many burners of the stove did you turn on to heat 
that water? 
A. I only turned on one that I know of .. I don't recall ever 
turning on either one of the pthers .. 
page 3-69 ~ Q. You say you may or ma1· not have had that 
piece of handkerchief in your hand to wipe your 
hands dry? 
A. I don't know that, Mr. Arnold. Probably, I did. I 
don't know, because I was getting the wb.ter. If you want 
me to tell the truth-I am trying to tell ~ou-I don't know 
whether I have ever seen the rag· bef or~; possibly yes and 
possibly no. It might have been one of the ~ags in the kitchen. 
Q. You don't recaU having it or recall putting it any-
where? . l 
A. I certainly do not, no, sir. 
Q. ]\fr. Abdell, did you go to the Juve ile Court just be-
fore this trouble? 
A. About-L don't know exactly; pro ably a couple of 
weeks or maybe three weeks before, som thing of that sort. 
Q. What was that trip there for? 
A. About the oldest boy. 
Q. The oldest boy? 
A. That is right. 
Q. ·what did the Judge do with him? 
i~2 Supreme Court of Appeals of Virginia 
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Mr. Page: We object to that, if the ·court please. The 
rooord will show-
. Mr. Arnold: I withdraw the question if there is an ob-
jection to it. 
page 370 ~ By Mr. Arnold: 
Q. Following that, you didn't ·go back any 
more? 
A. After that time, no, sir. 
Q. How long· before that trip to the Juvenile Court did 
you write those notes that you have got there T 
_ A. As I explained a few moments ago, Mr. Arnold, I think 
those notes were written on Thursday or Friday of the week 
previous to the time this thing happened. 
Q. Can you give me the date of the Thursday or Friday of 
the WP.ek previous? 
. A: Yes. A few days before, I think it was; along about 
May 5th or 6th. 
Q. May 5th or 6th Y 
A. I don't want to give you an absolute answer on that 
unless I am right, hut I think it was on the 6th; I think it 
was on Friday. . 
Q. That was about the time you finished papering the 
house? . 
A. Along about that time. 
Q. And you ,,1rote the notes for your wife at that time? 
A. We were sitting down there. I was sitting at the table. 
We had been discussing it in the front room. We went to 
my room and I sat clo-wn there at the desk and she was sit-
ting here on this codar chest alongside of the window. 
Q. Did you leave them with her or put them 
page 371 ~ somewhere else Y 
A. I gave them to her ; I handed them to her 
just like that. 
Q. Why would she carry them to Mr. Swartz? 
A. There is only one reason in the world. Mr. Arnold. 
There is only one reason, and that is just a matter of opin-
ion, if that is what you want me to give you. 
Q. No. I don't ·want you to answer any question you can't 
answer. 
A. Mr. Arnold, I don't know what was in the woman's 
mind any more than you do. 
Q. How long have you been living with Mrs. Williams on 
35th Street? 
i 
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A. A little over a year. In other w ds, since the house 
was rented. · · 
Q. You lived_there at night and would go home every dayY 
A. Very nearly-sometimes I am at h me occasionally but 
not often. 
Q. Isn't it true that you were not providing for your sons 
and wife? I 
Mr. Venable: Your Honor, I object tq this. · It is entirely 
outside of the case. , I 
The Court: I think the form of the q~estion is objection-
able. The relationship could be gone i~to but the question 
carries a family duty that is beside the issue. 
pag·e 372 } There is not any question pf the right of the 
Commonwealth to · go intd the relationship, 
friendly or unfriendly, or what not, hqt the. question, as 
framed, involves an admission of the duty which would be, 
as it is, a misdemeanor. I think he is entitled to not answer 
the question. If he is in def a ult of support of his wife and 
children, it would be a juvenile court cas~. He could be held 
for desertion and non-support. He can't bring out on cross 
examination that type of offense. HoweV;er, I think he is en-
. titled to go into the· question of relationsijip between him and 
the other members of his family as slwt7ing motive and so 
fu~. I 
Mr. Arnold: I was going into the :financial end, Your 
Honor. I believe I have a right to show\ the financial situa-
tion. I 
By Mr. ·Arnold: , 
Q. Mr. Abdell, your face was scratchetl by your wife? 
A. That is right. 
Q. How did she manage to scratch y ur face as it was 
scratched? 
A. How did she manage to 1 
Q. Yes. · 
A. "\Ve were tussling in the kitchen. 
Q. How tall was she? 
A. She is five foot seven o seven and a half. 
- I page 373 } Q. And she scratched you where? 
A. On my neck and all arqund my face. · 
Q. What were you doing to her when 13he scratched you? 
A. When she bumped me around-wett against me and 
shoved me against the table there. I h~llered at her and 
said, "What in the devil are you doingr Wby don't you 
I 
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leave me alone?'' When she turned around she was half 
crying like she was so mad she could tear me to pieces, or 
something, and turned around and she started at me and bit 
me rig·ht here; just bit me. Naturally, it hurt, and I put 
my hand up to my face and I said, ''For God's sake, let me 
alone", and finally she let go. I have never-pardon me. 
Q. You put your hand up this way while she was biting 
you¥ 
A. In some way. I don't know. I went like that to get 
her away and all of this time she was kicking me; she was 
kicking me and I was trying to g·et away. Finally she broke 
loose after she had her hand up against me somewhat like 
this. ,v e scuffled all over the kitchen. 
Q. Your hands were on your face like this t 
A. No, I didn't say that. I said on .hers. 
Q. On hers? 
A. In other words, I was trying to make her let go of me. 
She broke loose and ran over to the kitchen cabinet. In a 
little drawer there a butcher knife stays. She grabbed the 
butcher knife and when I saw that I got out of 
page 37 4 ~ there. 
Q. "Who kicked or bruised her up in the way 
she~ was bruised on her limbs? 
A. Mr. Arnold, what bruises there were on her body must 
have been while we were tussling and bumping up against the 
furniture, and so forth, in the room. 
Q. What bruised her on both sides of her chin T 
A. I have never troubled a woman in my life with my fist, 
and I hit her-which I did do, I admit that-with rpy open 
hand. 
Q. You mean you never struck a woman with your fist? 
A. I mean that exactly. 
Q. Why do you say that, Mr. AbdelU 
A. Because I meant exactly that, Mr. Arnold, because I 
never struck my wife. It was intimated here on the stand 
that she must have been hit a powerful blow, or words to 
that effect. 
Q. And you never struck your wife¥ 
A. I have never struck my wife or any other woman with 
my fist. 
Q. Have you struck her with a stick or anything like thaU 
A. Yon asked me, Mr. Arnold, and I tried to answer it. 
Q. Haven't you for the past year or two been beating your 
wife? 
I 
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.A. No, sir. ""\Ve haye had I disagreements and 
page 375 ~ arguments before, and we h?,'fe had two or thr~e 
scraps in times gone by. 1 
Q. Do you know of a lady named Mrs! Peake or Peck? 
A. Yes, sir. I take for granted you are alluding to the 
one I know. 
Q. Did she ever come in the room and stop you from beat-
ing your wife? : 
A. She certainly did not. In fact, she (had enough trouble 
of her own. i 
Q. Where did she live¥ I · 
A. ·which Peake are you talking ab_ou;t? 
Q. I don't know. I am talking about th~ same one you are, 
I reckon. I 
. A. I want to know because I don't want to make a mis-
statement here. · 
Q. What did you mean when you told I your wife that she 
would find herself missing one of these clays? 
A.. I don't remember ever making that, statement; I don't 
recall ever making the statement. If L did, it was just prob-
ably in a fit of anger, or something. If I ever made the state-
ment, I don't recall it. . 
Q. If you made it, you made it in a fit of anger 1 
A. I possibly did. I don't ever remei:µber ma.king it. 
Q. Mr. Abdell, when you came back toJNorfolk, after hav-
ing been told that your wife was dead aµd having talked to 
your sister, you drove back ~om Washing·ton to 
page 376 ~ Norfolk to get here as quickly as possible, I as-· 
sumeV i 
A. I did. It was pouring down rain when I left Washing-
ton. The storm was tremendous until ! I got pretty" near 
down. ! 
Q. That was a horrible ordeal for you, probably. When 
you arrived in Norfolk, what time did y 1 u arrive! 
A. I got in Norfolk about seven o'cloc . 
Q. Where did you go f 
A. I stopped by my sister's. 
Q. By your sister's? ,-:. . 
A .. That is right. ·: · j/ 
Q. Why didn't you go over to your h use? .. :~:. :~· -:' 
A. Simply and solely for the reason was right over at . ;"·.· ~- .. 
her house. I telephoned to her and I sto ped by to see what ! · 
information I could get. 
Q. You knew your wife was dead. 
- - -,. --- -
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Mr. Venable: Mr. Arnold, remember you would not per-
mit me to repeat the conversation of the sister on the former 
night . 
.Mr. Arnold: I am not asking about that. 
By Mr. Arnold: 
Q. You didn't go to your home where you knew your wife 
was deadY 
A. I got the information at my sister's. 
page 377 }- · Q. I say, you didn't go there, did you? 
A. Just a minute. I got information that there 
was no one home; that they had taken the body away; that 
the children were somewhere and no one at my sister's knew 
where. 
Q. You didn't get that information at your home, did you? 
A. What information? 
Q. That your wife was not at home? 
A. I just got through telling you, Mr. Arnold, that I 
stopped by Sister's to find out. That was the most logical 
place to stop. -
Q. From there you went to what place? 
A. We diseussed it at Sister's and she told me that the 
· police had felt there ,vas foul play somewhere and that the 
article was in the paper. She said, "Here is the morning 
paper'', and I read that. 
Q. You read that, and then, didn't you seek the aid of Mrs. 
Williams, after reading that paper and knowing that you 
were under suspicion for having caused your wife's death, 
asking her to tell a falsehood about the scratches on your 
face¥ 
A. Mr. Arnold, I got my nephew to take me over to Mr. 
Page who, I have already testified, I have Jmown for twenty 
years. I went over there for friendly advice, not as a legal 
adviser at that time. I went over there to talk 
page 378 }- it over because Sister had said the way the po-
lice acted ; said that N owi tzky ig-nored her. 
Q. Do you understand my question, Mr. Abdel!? 
A. Did I understand? 
Q. Did you understand that question? 
A. You asked me if I went from my sister's over to Mrs. 
Williams'. 
Q. No. I asked you, after knowing that you were under sus-
picion for having killed your wife, if you didn't solicit the 
aid of .Mrs. Williams to tell a falsehood in regard to the 
scratches on your facet 
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A. That was afterwards, Mr. Arnold, after I left Mr. Page 
at his home. I knew that my wife and l had had this argu-
ment; I knew that. I didn't want anyt4ing in the way of a 
scandaJ toge~ out, if possible. I knew th~t the scratches were 
on my face. I naturally told her, just merely_ asked her or 
told her, to say that so it would elimh/iate any scandal as 
far as my wife and myself was concern~d. I am extremely 
sorry that I did it, but nevertheless I dicB.. 
Q. y OU had already talked to Mr. Page? 
A. That is rig·ht. I 
Q. And then you went and talked to ~his woman Y 
A. Yes, sir. Mr. Page didn't know ary more about that, 
that I was going to stop_ by there, than 1you did. 
Q. You stated in your direct exami~tion that you told 
:M:r. Page about your situatfon when you heard 
page 379 ~ you were under suspicion? , 
. A. It was not a situation.I 
Q. Didn't you tell him you had- , 
Mr. Venable: Let him finish answeri~g the question. 
A. I went over there and talked it over with Mr. Page, 
sitting on his porch, and told him exactlyi what had happened. 
He said, "Well, I have jus.t gotten through"-
Bv Mr. Arnold: l 
~Q. What did you tell liim had happe ed? 
A. What did I tell him? I • 
Q. Happened? I 
A. What happened? I told him about this scrap that my 
wife and myself had had. ! 
Q. After telling :Mr. Page that, you as~d the woman totes-
tifv that she did it, didn't you T : 
.A. There was nothing said about testi[ying·, Mr. Arnold. 
Q. You made the statement that she had scratched your 
face? 
A. That is right, and I told you why. 
Q. Why did you think of that in your distress T 
A. Mr. Arnold, I knew that I had ha this argument with 
my wife, and I certainly didn't want to d anything. In other 
words, when they said foul play, Mr. age told me on the 
porch there, he said, "Geew ·z, it looks bad''. I 
page 380 ~ said, "Yes, and I haye got s nse enough to know 
that". · 
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Q. And. yo·u started formulating falsehoods right there, 
didn't you? . 
A. It was n9t a matter of formulating falsehoods. That 
is the only thing that I said and the· only bit of testimony 
that has come out that I said. · 
Q. Mr. Abdell, when you went to the undertaker's estah-
lishment, you say you asked them to let you go in the lava-
tory?· 
A. That is right. 
Q. Did you go to see your wife's body? 
A. I certainly did not. I explained that this morning too._ 
By Mr. Venable: 
Q. Tell ag·ain why you didn't i 
Mr. Arnold: l\Ir. Venable, I am cross examining him. 
By Mr. Arnold: 
Q. Mr. Abdell, when Officer Nowitzky was talking to you 
and asked you when you left Norfolk, what did you tell him¥ 
A. When he asked me when I left Norfolk 1 
Q. Yes. 
A. I don't recall him ever asking me that question. He 
probably did, I don't know. But I don't recall 
page 381 ~ it. 
Q. Didn't you tell him you left here Monday t 
A. Monday evening f · 
Q. Yes. . 
A. Monday afternoon? No, sir. I know the statement 
was in the paper that I said that, but I didn't say it. 
Q. Did you tell him you left Sunday i 
A. No, sir, I didn't tell him that I left Sunday. 
Q. When did you tell him you left¥ 
A. I don't recall when I told him I left, bec~use, just like 
I told you this morning, Mr. Page would not let me make 
any statement at all. He advised me not to and I didn't 
· make them. 
Q. Prior to Mr. Page telling you that, I. understood that 
Mr. Page advised you to go ahead .and tell anything you knew 
about it? 
A. Listen. When Mr. Page advised me in the office-
we were talking up there and he said, "Suppose I call Mr. 
Nowitzky up at the office and discuss it and find o~t whether 
he wants to discuss it with you Y "· Then, on the face of that, 
we come down here and talked to :Mr. Nowitzky and Mr. 
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N owitzky said, '' There is no charge agaiinst you whatever''. 
- He said, "I am sorry it happened", and lso forth and so on, 
and we came on in. We left out there and we went on across 
there and he said, "Wait a minute. ·we will go up to the un-
dertaker's". I said, "Where is shei I have not -
page 382 ~ been able to learn yet''. He I said she was up at 
Hollomon-Brown's. 1 
Q. Do you understand my question noiv? Didn't you tes-
tify on direct examination that Mr. Page had gone with you 
to N owitzky and told you to tell him anything he wanted to 
know; and didn't you tell him that you h~d nothing to hideY 
A. I told-I didn't say that, Mr. Arnold. 
Q. Didn't say that 1 
A. I didn't tell that like that, no, sir. 
Q. You didn't testify to that here todny.? 
A. Wait a minute. 
Q. That is all I want to know. 
Mr. Venable : Let him explain what he did. 
Mr . .Arnold: I think I am entitled to have him .answer that 
-whether he did testify to that statement or not. 
Mr. Page: 1f you ask him a question ,of that kind he l1as 
a right to answer it and then qualify it :by explaining. 
The Court: Any direct question shoi.1ld be answered in 
response to the question. · 
I 
Note: The question is read by the St$nographer. 
By the Court: I 
Q. Did you get the question as the Stenographer read iU 
A. Yes, sir. When we wer~ at home, Mr. Page 
page 383 ~ told me, he said, ''We will go up to the office 
there and''-- l 
Q. First, say whether you did or did I ot make the state-
ment 1 
A. I didn't make the statement as M . Arnold asked me 
about it, no, sir. 
J\fr. Arnold: He said he didn't make it? 
Mr. Venable: As you asked it. You uld not let him ~ay 
what that statement was. 
A. The Judge has ruled on that. He said I answered it 
correctly. 
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The Court: I want him to make his answer, first, in re-
sponse to the question. Then, if he wishes to give any fur-
ther explanation, he is allowed to -do so. I want a responsive 
answer first. He has given that. He said, ''No, not as Mr. 
Arnold said it". 
By Mr. Venable: 
Q. What is the explanation 1 
By the Court: 
Q. Do you want to add anything to that answer? 
A. Not unless Mr. Arnold asks me. I answered his ques-
tion. 
By Mr. Arnold: 
Q. Mr. Abdell, did your wife come out after 
page 384 ~ you when you left the house on Wednesday morn-
ing? 
A. Did she come out on the porch 1 No, sir. 
Q. She had a knife and ran to the door 1 
A. When I saw her at the kitchen cabinet I ran up, and 
my coat and hat was on the settee in the front room, and I. 
grabbed that and out the door I went. She was coming down 
this little platform to go down in the front room, I suppose. 
Q. She would not follow you any further? 
A. She didn't. 
Q. Were you hurt in any other way besides your chin being 
scratched f 
A. My chin and this place here, and my legs were bruised. 
Q. I understood you to say that you had that place on you 
when you came back to Norfolk! 
A. It was just a print there of a bite. 
Q. vVhy didn't you show that to Officer N owitzky and tell 
him what occurred1 , 
A. Just exactly the rea.son I told you a moment ago. Mr. 
Page told me not to make any statement about it at all.; t.hat 
from the way he had acted up at the undertaker's, that it 
looked, by Jimminies, that he wanted to pull a fast one. When 
he advised me not to make any statement, I didn't make it. 
Q. Whom did you show it to? 
page 385 ~ A. I told Mr. Page about it. 
Q. Whom did you show it to? 
A. To Mr. Page. 
Q. The bite to Mr. Paget 
A. Yes, sir. 
--~ :- 'T 
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Q. And he advised you to keep that back 7 
A. He just told me just not to make '+11Y statement. That 
was all that was to it. ! · 
Q. Mr. Abdell, when did you sell the! home over there! 
A. It was not a matter of selling it; 1
1 
it was transferring. 
ownership. 
1 Q. What do you mean, "transferrin$' ownership"? 
"' A. It was- 1 
Mr. Venable: If Your Honor please, i is this materialY I 
don't think real estate has anything to! do with whether or 
not he turned the gas on and killed his i wife. 
The Court: I will not rule that it i~ not relevant at the 
present time, but if it gets too far ou~ of hand, I wiH. I 
think the question, as now phrased, is 11elevant on cross ex-
amination. • 
Mr. Venable: I save the point,. and iI want to warn the 
Commonwealth's Attorney that this is n new matter .which 
he is asking the witness about and he ~s bound by the &n-:-
swers. i 
page 386 ~ By Mr. Arnold: • 
Q. When did you sell the ihome? 
A. I don't ·recall. It was not a ma Her of selling it, Mr. · 
Arnold; it was a matter of transferring.I I don't know when 
it was. I think it was along about N olember or December 
of 1935. 
Q. To whom did you trans£ er it? 
A. George R. Barker. . 
Mr. Page: We object to that. . 
The Court: I believe he has already I answered it. 
Mr. Venable: I ask that it be strickeniout. I don't s~e the 
relevancy of it. Suppose he had made a lransfer, what would 
that have to do with this f I don't think it has any relevancy 
here. In other words, I don't see what that has to do with 
w~ether the man turned on the gas. . 
The Court: A great many collateral !acts are involved. 
Bv l\fr. Arnold: 
~ Q. Who is George R. Barker? 
A. In reference to the lease, it is a fictitious name. This 
man existed. A man by that name, Ge~ge R. Barker, used 
to work for me years ago, and I used liis name purely and 
simply as a security for my family-my( home and family. 
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Q. Purely for your home and your family? 
page 387 ~ A. I have had reverses and I did that to try 
to protect them. 
Q. Which family are you talking about¥ 
A. l\Iy own family. 
Q. Mrs. Abdell or Mrs. Williams f 
A. My own family, Mr. Arnold. 
Q. When you transferred your property-
Mr. Venable: This is back in 1935, Your Honor. 
The Court: Let him finish the question. 
By Mr. Arnold: 
Q. When you transferred your property, you took it away 
from the inheritance of your children, didn't you f 
A. No, sir. My wife knew every bit about that, Mr. Ar-
nold. 
Q. If you had died, your property would hav.e gone-
The Court: Objection is sustained. 
Mr. Venable: I ask that it be stricken out. 
The Court: I sustained- the objection before he put the 
answer in. 
Mr. Venable: I mean, the other part. 
The Court: Let the other stay like it is. 
Mr. Venable: Your Honor, I make the same objection to 
the use of this diary in this trial for cross examination as I 
made before, and, if Your Honor will consider 
page 388 ~ that I am objecting whenever it comes up, we will 
save time. 
The Court: Let it so recorded, Mr. Stenographer. 
Mr. Venable: Objection and exception. 
Note : Thereupon, a short recess is taken. 
RE-DIRECT EXAMrNATION. 
By Mr. Venable: 
Q. There was something said about a key to your room 
as if there was only one key. Tell the jury what keys, if any, 
there were to your room f 
A~ There were three keys to my room·; there were three 
keys to my room. 
Q. Where were they kept? . 
A. Well, I had one, and niy wife had one, and one was re-
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served in case either one of us lost one, Jor if any were mis-
placed, or something of that sort. It w~s kept in the linen 
closet. : 
Q. About the hair being on your coat iwhen Mrs. Facchini 
spoke to you: Do you 'Were your liair short or long? Let the 
jury see-rumple it up. I • 
I 
Note: The witness does as requested. 1 
Mr. Venable: The record should shr· w that his hair is 
somewhere around six inches long. 
page 389 ~ Come down. 
By the Court: 
Q. Let me ask you a question. I understood you -to say 
that when you left for Washington Wed11esday morning, you 
left in your car from your Lafayette Bou~evard home; is that 
right? · ! 
A. That is right. : 
Q. Did you lock the door when you left? 
A. Lock the door t 
Q. The door to the house :when you left? 
A. No, sir. · ' 
Q. Didn'tf 
A. You mean to the front door f 
Q. Yes. 
A. It has a latch on it, Your Honor, and when you pull 
it to, it automatically locks. 
Q. You locked the door when you left f 
A. I pulled the door to and it locked ; itself. 
Q. Then you locked the door? 
A. Yes, sir. 
Q. What was the object of writing th se notes? You and 
your wife wrote them together, I believe What was in your 
mind in writing them f 
A. We had discussed abou~ a separat on, and the way we 
had planned it was that she was to leav a note to the chil-
dren. There was nothing in here, Your Honor-
page 390 ~ Q. I asked what was the bject of your writ-
. ing those notes? . 
A. That is what I was trying to ans ;ver. We discussed 
which would be the easiest way for a se aration or a divorce 
without any scandal, and she suggested, said, '' Suppose you 
write a note and we will discuss what"· l be best to do, and 
•. just leave it here and let the children co e home and find it, 
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and you can go ahead and you can get a divorce or separa-
tion''. 
Q. Who was going to get the divorce-1 
A. I was going to get the divorce because we figured it 
would be easier if she left· me. I was right here and I could 
get it on -desertion. 
Q. Did you have any discussion about property rights at 
that time? Did you make any. discussion of the settlement 
of your property rights f 
A. She had money of her own, Your Honor, and she al-
ways said, time and time ag·ain, that she didn't want anything 
I had when we separated. She made that statement not once 
but many times. 
Q. The object of those notes was to set up grounds for a 
divorce1 
/ A. That is right. 
Q. Evidence and grounds for a divorce! 
A. Evidence--
Q. Evideii.ce and grounds for a divorce and 
page 391 ~ evidence of grounds for a divorce; is that what it 
was? 
A. Yes, sir. 
By Mr. Venable: 
Q. The Judge asked you if it was evidence. Did you know 
whether those notes could be actually introduced in a di-
vorce suit or not? 
A. I didn't know that. I didn't have any more idea whether 
they could be or could not be. In other words, I was leaving 
it up to her, and I said, "If that doesn't suit you, write some-
thing else", or words to that effect. 
By the Court: 
Q. Did she agree to the proposition? 
A. We- were sitting there, yes, sir, and I told her, I said, 
'' Here they are, and if they don't suit you, write something 
else". . 
Q. She -didn't agree or did agree T 
A. That was the suggestion of hers, to begin with. 
Q. Her suggestion? 
A. -Her suggestion. 
Q. And you wrote it at her suggestion? 
A. Her suggestion. . 
Q. And that embodied her idea and not your idea? 
A. Yes, sir. 
, 
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! By ]\fr. Venable: , 
Q. In speaking of this di~orce, did you want 
page 392 } a divorce or did she want ifl Y 
A. Mr. Venable, as far as I am concerned-if 
I may make this statement, Your Honor, Mr. Arnold, and 
you Gentlemen of the Jury, my mother died when I was three 
and a half years old. My father died on: my thirteenth birth-
day. Therefore, I have been an orphan since I was thir-
teen years of age. No human being in th~ world can ever tell, 
unless they have gone through with it, what it is to go day 
after day, when a boy is growing up, with neither mother or 
father to go with. I knew that, and I wpuld be the last per .. 
son on the face of God's earth to wis1t3- so many unhappy 
hours on my children. I didn't want anything but my home.· 
My wife had not so much as kissed me-+- · 
By the Court: i 
Q. Did you or did you not wish a di~orce? That is the 
question. 
A. In other words, I was leaving it albsolutely up to her. 
Q. That is not the question. Did you !or did you not wish 
a divorce? · 
A. If it was agreeable to her it was ~greeable to me. 
Mr. Venable: Your Honor, he answered your question. 
• I 
I 
By the Court : - I 
Q. Did you or did you not want a divorce T 
page 393 } A. I would have preferred ~ot to have had one, 
yes, sir. i 
I 
RE-CROSS EXAMINATION. 
By Mr. Arnold: 
Q. When were these proceedings to ave begun? When 
were you going to get them 7 
A; In other words, just as soon as I ould get legal pro-
ceedings started. 
Q. And you wrote those notes on Thu sday or Friday? 
A. Yes, sir. A few days before this thing happened. 
Q. And you had dinner with them Su day? 
A. That is right. 
Q. As a matter of fact, wasn't it t situation at your 
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house that your wife never spoke to you unless you spoke 
to her! 
A. Mr. Arnold, we had been- . 
·Q. Just answer that question: Wasn't it a fact that she 
would never speak to you unless. you would speak to her 1 
A. No, sir, I can't say that, Mr. Arnold. 
Q. All right. Isn't it a fact that your boys know that to 
be true¥ 
Mr. Venable: Now, if Your Honor please, he doesn't know 
what the boys know to be true. That is not a fair 
page 394 ~ question. 
The Court:· I think it is within his right. 
By the .Court : 
Q. Did you answer it? 
.. A. I said that I didn't know. 
By Mr. Arnold: . 
Q. That was the purpose of getting it without a scandal¥ 
A. That is right. In other words, we discussed it pro and 
con, and that was the agreement. But, what she had in her 
mind, Lord knows. . 
· Q. You did it to save a scandal from your family? 
A. That is right. 
Q. That is the same reason you didn't tell about fussing 
with her -the morning you left Norfolk! • 
A. Mr. Arnold, no man, woman, or child can ever say that 
I said a harmful word to my wife. 
Q. 'fhat is the same reason you give in not wanting the 
scandal as about the scratches? 
A. I didn't want to bring in the scandal. 
Q. Tell me what kind of a situation you think it was liv-
ing with Mrs. Williams-with another wife on 200 35th Street 
-is that scandal or not 1 
A. As far as my wife knew, I was there and she knew it. 
She knew I had been there. My wife and myself had not 
been as man and wife for over six years. 
page 395 ~ Q. I asked you a question. 
Mr. Venable: He has a right to answer it-
. The Court: Let him complete his answer. 
By Mr. Arnold: 
Q. My question was: Did you consider, living as Mr. and 
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Mrs. Williams on 35th Street, that to bJ a scandal on your 
family or not¥ : 
A. ·Mr. Arnold- 1 
Q. I just asked you if you considered that to be a scandal 
or not! I 
I 
Mr. Venable: If Your Honor please, t~e question of being 
a scandal, I don't think that is a proper/ question. The man 
concealed it every way he cou]d. He used a different name. 
It is not whether or not it was right o~ wrong. That does 
not have anything to do with the case. I 
The Court: It is following the line <>:f examination as to 
the presentation of scandal in a divorce~ .Answer the ques-
tion that he asked you. Then, if you wiish to supplement it, 
you may do so. 
A. I didn't think so, at least to a slJ).all degTee, for the · 
simple reason that I didn't use my ownl name there so that 
the rank and file of the pe~ple might not know 
page 396 ~ her or might not know me~J In other words, I 
· took it for granted that very, few people knew it. 
Probably they did. It is a cinch that les$ people would know 
it .that way than tbey would know it if I was g·oing under 
my own name. In other words, I was k~eping it as quiet as 
possible. I 
Bv the Court: · I 
· Q. Outside of that scandal, did you ;want to keep down 
this proposed method of securing a divo ce t 
A. In other words, we wanted to get divorce purely and 
simply the easiest way possible. 
Q. What was the easiest way possibl1 ·f 
A. If she left me it was desertion.~ 
By Mr. Arnold: 
·Q. l\Ir. Abdell, you say you didn't loo at that as scandal; 
that it would not hurt your family, Ii ng there f Tell me 
how far is the distance in miles, if you ow, from 200 35th 
Street to 1318 Lafayette Boulevard-y ur home V 
A. In miles f I ha vAn 't measured it, 1V · ·. Arnold. I imagine 
about a mile and a half. 
Q. For you to live as Mr. Williams· ith a woman by the 
name of Mrs. Williams openly, you don't think that scandal 
to your family¥ · 
A. My having a room there, I didn't ink that. At least, 
I was keeping it down to a minimum. 
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Q. What did you ever ·do to prevent that be-
page 397 ~ coming a scandal? 
.A. I didn't catch that question. 
Q. "'Vhat did you ever do to prevent that from becoming 
a scandal t 
.A. Mr . .Arnold, just as I said a few moments ago, in my 
own mind I figured that in going under some other name the 
public would not naturally connect .Abdell and Williams. 
Q. That was the purpose·¥ 
A. That is right. In other words, it was to keep it quiet. 
Q. What about the friends of your wifet 
.A. If anyone knew it, as far as she or· her friends -knew · 
it-
Q. You didn't care 01 
Mr. Venable: He has not said that, Mr . .Arnold. 
The Court : Let him finish his answer. 
Mr. Venable: I ask that the conjecture of the Common-
wealth's .Attornev be stricken out as unfair. 
The Court: I( is not a part of the answer so he will make 
. his own answer. Strike out from there . on and let the wit-
ness make his answer. 
A. In other words, I didn't imagine that my wife's friends 
knew anything about it, because, why could they connect me 
with somebody else in some other part of the city Y 
page 398 ~ By the Court : 
. Q. Well, if the divorce was not secured on the 
ground of desertion, what other grounds did· you have in 
mind in connection with your thought of scandal? 
A. We just decided between ourselves that was sufficient. 
Q. Did you have any cause against your wife other than 
desertion, that you contemplated 1 
.A. Did I have any other grounds1 
Q. Yes. . 
A. I thought probably I did because my wife and myself 
had not been as man and wife. She refused to be as man and 
wife for over six and a half years. 
Q. Did you have any other discussion of any other ground 
than desertion when you wrote that notet 
A. I am not an attorney, Your Honor. I don't know 
whether that would be grounds or not. 
Q. Did you have in your mind any other grounds of di-
i . 
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vorce than the ground of desertion whidh was set up in the 
note that was written to your wife? ] 
A. That was the only ground we hadl figured on. , 
Q. Did you have in your mind that des~rtion was a scandal 
and a ground of divorce? i 
A. As far as I am personally conc~rned, Your Honor, 
I was perfectly willing to let things go as they 
page 399 ~ were. 1
1 Q. Did you have in your µiind that desertion 
was a scandal and cause of a divorce 7 l; 
A. No, I didn't. 
Q. Then, what was the scandal that Y. n wished to avoid? 
A. I just got throug·h telling yon. I 
Q. You said you wished to avoid a s~ndaU 
A. Yes, sir. ; 
Q. Did you have any other grounds than scandal in mind? 
A. In other words, Your Honor, we I had discussed · the 
pro and con between ourselves and we had arrived at that 
conclusion. 
The Court: All right. 
By Mr. Arnold: 
Q. Mr. Abdell, talking about a clivotce, yon know that 
adultery is a ground for divorce, don't jyl on Y · -
A. Sure, it is. . 
Q. If your wife knew you were living with another woman 
she had ground for divorce from you, didn't she 7 
A. Probably so. I 
Q. And if she had sued -yon. on the groµnd of adultery and 
proved. that you were living- on 35th Street with another 
woman, that would have bee 1 scandal, wouldn't 
pag·e 400 ~ it Y 
A. If she proved I was Ii ·ng, naturally, with 
another woman, that would have been candal, yes, sir. 
Q. You were living that way, and yo tell the jury that 
you didn't want a divorce' 
A. I would have much preferred, Mr. , rnold, not to have. 
had any, yes, sir. I say that truthfully and sincerely .. 
Q. But you lived in the way you did n 35th Street Y 
A. I am not denying that I had a roo there. 
Bv a Juror: 
~ Q. Was there any understanding as to he time that would 
elapse before the divorce proceeding? 
310 Supreme Court of Appeals of Virginia 
J. C. Abdell. 
The Court: There is not any-
A. It was just as soon as it was legally possible. I didn't 
know. I am not an attorney. I didn't know and neither did 
she, but that was the agreement. There was no specified 
time given at all. 
By tbe Juror: 
Q. Was there any discussion between you as to when that 
would start? 
A. In other words-
The Court: There is not any '' in other words'' to it. 
Note: The question is read by the Reporter. 
A: No, sir. 
page 401 ~ By a Juror: 
Q. The machine that you returned to Norfolk 
for, what was that? 
A. That was a little machine about so big- that you put on 
the counter that you use for amusement only. 
Q. Could you have completed the business that you went 
to Washing-ton to attend to without that machine! 
A. No, sir, I could not. In other words, I had nothing to 
demonstrate. 
By the Court: 
Q. \Vas that a machine you had.for sale? 
A. No, sh~, it was one I operated on commission basis. 
Q. Your business was to dispose of these machines either 
by lease or sale, wasn't it 1 
A. In other words, we put it .in-
The Court: If you will leave out "in other words", I 
think we can get through quicker. 
By the ·Court·: 
Q.· Was it a machine you .had for sale1 
A. It was put in a place for commission business. 
Q. Then, it was a machine you had for lease? Answer 
"No" to the sale and "Yes'' to the lease. , 
A. Yes, ·sir. 
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page 402 ~ By a Juror: I 
Q. If this machine is used for gambling and 
amusement, weren't there places in w aahington where you 
could have secured such a machine f , 
A. I don't know that. My primary reason, as I explained 
this morning-in other words, that is s~condary. My first 
was to get this contract, if possible, that Ii could use for these 
phonographs; these automatic phonog-raphs that you see at 
various places where you put a nickel in. 
Q. vVeren 't there places in Washingfo1r1 or near by where 
such machines were being used that you I could have secured 
one at a better advantage instead of ret;urning to Norfolk? 
A. No, sir. What do you mean-phonographs? 
Q. Yes. One like this very machine. Weren't they being 
used in Washington? 
A. I didn't know of a place I could hav~ gotten it in Wash-
ington. In other words, there are some 
1
places you can use 
them and some _ places you can't. You : have to pick your 
spot. . , 
The Juror: All right. 
By another Juror : 
Q. Did you endeavor to communicate with one or more per-
sons in Washington that night? ! 
A. Yes, sir. · j , 
pag·e 403 ~ Q. If you could have gotten in touch with them, 
could you have completed your business without 
the machhi~ f I 
A. No, sir. , 
By the Court: 
Q. Is this a demonstrating machine? 
A. Yes, sir. 
By a Juror: 
Q. Just to what extent did you live at the 35th Street ad-
dress Y 
A. To what extent did I Ii ve there? 
Q. Yes. . 
A. I spent the nights there. 
Q. Did you have any clothes there? 
A. Well, I had some clothes. Very ew; just very few 
clothes there. 
Q. You lived, then, at both places; is that right.? 
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A. In other words, I didn't give up m.y residence at home. 
In other words, I went there as a matter of contentment. 
Q. What we are trying to get at is: Just which place did 
you live, or did you live at both of them 1 
A. Well, I suppose, maybe, you would term it that. I 
stayed at home, I was home every day. I never missed a day. 
'And, at nights I spent over there. 
page 404 ~ By the Court : 
Q. Where did you eat t 
A. I ate at both places. 
Q. Did you have any schedule eating at both places? What 
would determine whether vou ate breakfast at 35th Street or 
out on Lafayette Boulevard? 
A. ,T ust for the same reason. 
Q. I say, what would determine that question? 
A. When I got up on time, when breakfast was being served 
or ready, I would eat there ; otherwise, I would go home. 
Q. What percentage of the time would you eat on 35th 
Street a:pd what percentage of the time would you eat on 
Lafayette Boulevard 1 
A. Well, I 3:te on 35th Street more than I ate home. 
By a ,Juror: 
Q. Whereabouts did you buy groceries-at both places? 
. A. I didn't have anything· to do with buying groceries at 
35th Street. 
By another Juror : . 
Q. Mr. Abdell, you say that you ·went under the name of 
Abdell in your home and l\fr. Williams on 35th Street. Now, 
in your own mind, can you tell the jury, by using the name 
of Williams on 35th Street, if that would disguise your ap-
pearance? 
A. It would not disguise my appearance. 
page 405 ~ Q. It would not? 
A. It would not disguise my appearance. Is 
.that what you want to know? . 
Q. Did Mrs . .A.bdell know of the name of Williams? 
A. Did she know thaU Yes, sir. 
Q. She knew thaU 
A. She knew I. was there and knew that I had my rooms 
there, and had been knowing it all the time. We had nothing, 
as far as her private life was concerned and mine, we· had 1 
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not had anything between us for six a~~ a half years. -She 
has not even so much as kissed me in o~er si; years. 
The Court: Is that all T 
Mr. Page: Come down. 
THOMAS M. McVEARRY, 
a witness on behalf of the Commonw~alth, testified in re-
buttal as follows : · 
Examined by l\fr. Arnold: I 
Q. ·wm you state your name to the j~ry? 
A. Thomas M. Mc Vearry. ! 
Q. What is your business 1 1 
A. Detective Sergeant of the Metropolitan Police, Wash-
ington, D. C. ' 
Q. Did you receive a message from Norfolk and deliver it 
to Mr. Abdell in a hotel in Washingtonit 
A. I did, sir. : 
page 406 r Q. Will you tell what timei of day or night that 
wasT ! 
A. It was around midnight, the 11th of May. 
Q. Is that the gentleman sitting ther¢ (pointing) 
A. Yes, sir. _ ' 
Q. Where did you find him, Sergeant Ti 
A. I found him in the room. I knocred on the door and 
told him I had a message for him. 
Q. Just repeat the conversation, plea e 1 -
A. And I talked to Mr. Abdell and to]d him that the Lieu-
tenant told me to tell him that they were !notified that his wife 
was found asphyxiated at their home ~ead. Well, at that 
time he didn't seem like he comprehended what I told him. 
And he then told me he didn't know ho he was going to get 
down to Virginia, tha.t his car was brok down. I stayed in 
there a couple of minutes. I noticed om:e bottles on· the 
dresser there. I thoug·ht maybe he did 't understand what 
I was talking about and I then repeate what I told him. I 
said, ''You understood what I said-that your wife is deadY" 
And I then told him, I said, '' If there is nything I can do to 
help you "-I gave him my card and Id him I would be 
. working from then until eight o'clock t next morning, and 
that if he 1would call that number he co Id get in touch with 
me and I would come over there. 
Mr. Arnold: That is all. 
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page 407 ~ Mr. Page: ·Come down. 
By a Juror: 
Q. vVas there a phone in his room 1 
A. I could not say whether there was or not. 
By the Court : 
Q. Any way, you went in his room and didn't use any tele-
phone to communicate? 
A. No, sir. 
J. C. ABDELL, 
being recalled by the Court, testified as follows: 
By the Court : 
Q. Mr. Abdell, did you have a phone in your room in the 
hotel in Washington 1 
A. I think so, Your Honor, but I never used it at any time 
I was there. I don't recall if there was or not, but, I think so. 
page 408 ~ JAMES C. ABDELL, JR., 
recalled as a witness 011 behalf of the Common-
wealth, testified in rebuttal as follows: 
Examined by Mr. Tyler: 
Q. Clifton, you were 011 the stand yesterday, I believe? 
A. Yes, sir. 
Q. You are J. Clifton .A.bdell, Jr. 1 
A. Yes, sir. 
Q. Clifton, do you or do you not remember seeing a win-
dow broken at your mother's houseY 
Mr. Page: We object. This is· not rebuttal, Your Honor. 
He testified on direct examination that the window in his 
father's room was brok<-m down at the corner. 
Mr. Venable: You asked him the time and he didn't re-
member the time at all. 
Mr. Tyler: I want to ask him if it was not broken on Mon-
day and Tuesday. 
The Court: I overrule the objection. 
]\fr. Venable: Save the point. 
By Mr. Tyler: 
Q. Did you see this window broken on Monday, Clifton Y 
A. No, sir. 
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Q. Did you have an opportunity to se~ it? 
A. Yes, sir. : 
Q. Did you see whether it 'o/as broken on Tues-
page 409 ~ day or noU 1 
..A.. :N"o, sir. . 
Q. Do you know whether it was broken Wednesday morn-
ing when you went to school or noU 1 
Mr. Venable: He didn't go to school Wednesday morn-
ing-. 
By Mr. Tyler: 
Q. Do you know whether it was bro~ 'Yhen you ~tarted 
towards school that morning, or left 
A. I rode by the front and I didn't see it broken then. 
Q. Clifton, what kind of a dress did your mother have on 
that. morning when you .left home? : 
Mr. Venable: Your Honor, this is not a rebuttal. There 
has been no testimony of that kind one '\Yay or the other. I 
don't think it is any rebuttal. He answered on direct ex-
amination,- ''I don't know whether s~1e hhd on an apron. A 
man doesn't know what kind of a dress a: woman has on.'' 
The Court: I will overrule the objection. 
Mr. Venable : '\Ve note an exception. i 
By Mr. Tyler: 
Q. What kind of a dress did she have on? 
A. A wash dress. 
Q. What color, do you remember? 
page 410 ~ A. Green and white. 
. Q. Do you remember whet er it was the same 
dress she had on when you left saw her f 
A. Yes, sir. 
Q. Or when you next saw her in the a ternoon? 
A. Yes, sir. · 
Q. It was the same dress f 
A. Yes, sir. 
:Mr. Venable: Save that point further I will ask that this · 
testimony be stricken out. 
Tlw Court: So record it, Mr. Stenog pher. 
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By Mr. Tyler: . 
Q. Clifton, do you know whether or not your mother ever 
had any conversation unsolicited with your father? 
Mr. Venable: "Unsolicited with your father." How in 
thP. world would the boy know that. He was away from 
school playing truant most of the day. What is the reason 
for making- this boy make a statement of that kind 1 
1\fr. Tyler: I am not trying to make him make any state-
ment. 
Mr. Venable: Here is the idea as I see it. Here is a man 
that goes to his home every day, he says. Sometimes, prob-
ably, he sees the boy and sometimes he doesn't. 
page 411 ~ .You must realize that you can't ask a boy, when 
he is playing truant from school, what happened 
between his father and mother at home. 
Mr. Tyler: This boy certainly knows the conditions ex-
isting between his parentf,. He has testified to the condi-
tions. 
The Court: As to the form of the first question, I sustain 
the objection. 
By Mr. Tyler: 
Q. Do you know of any conversation which you mother 
had with your father, Clifton 1 
Mr. Venable: Now, if Your Honor please, is this rebuttal 
of anything? This witness' was here in chief, and there has 
been nothing in the defense's statements involving conversa-
tions that, this boy would know anything about. Discussions 
which they had by themselves; something about how to get 
a divorcP.. If this had been asked in chief,"why, possibly, it 
would be all right, but, certainly, it is not rebuttal. . 
The Court: I will overrule the objection. 
Mr. Venable: We save the point. 
Note: The question is read by the Reporter. 
A.. I heard one and that was when they were painting the 
· chairs in the kitchen upstairs-the kitchenette. 
page 412 ~ By l\fr. Tyler: 
Q. When was that t 
A. I don't remember the time, but, it was the first conver-
sation that they had had in a long· time, friendly. 
, 
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Mr. Venable: ·wen, now, if Your Hpnor please, what is 
that the rebuttal of Y : 
· The Court: The objection is overrul~d. 
Mr. Venable: Exception is noted. ' 
Mr. Tyler: Answer Mr. Venable 's question, Clifton. 
Mr. Page: No questions. Come dowp. 
page 413 ~ DR. 0. D. J. 1!AcDON~LD, 
being recalled by the Cornmdnwealth, further tes-
tified as follows : I 
I 
Examined by Mr. Arnold: i 
Q. Doctor, is it possible, in your opinion as a medical prac-
titioner, for a person to examine a bodf in which there has 
been disclosed a brain hemorrhage and tell what caused that 
hemorrhage f 
Mr. Page: If Your Honor please, he! discussed that very 
subject on his examination in chief, andjit is out of order. 
Mr. Arnold: Your Honor, he didn't discuss that subject. 
Mr. Page: All right, I will make this !objection to it then: 
Neither one of the other doctors, who have testified in this 
case, mentioned that, so it can't be rebuttal. 
Mr. Arnold: The medical practitioner from St. Vincent's 
Hospital. brought out on direct cxamii: tion regarding the 
hemorrhage. · 
Mr. Page: If the Court will rememb(lr, Dr. Strauss testt-
:fied that it was not unusual for a hemorrpage, as in this case, 
to be the result of carbon monoxide poi sf n. He said nothing 
of a brain hemorrhage. . 
Mr. Venable: The Coroner said that;in carbon monoxide 
poisoning, the blood would r1 ot coagulate in the 
page 414 ~ body because the blood wast so changed that it 
would uot coagulate quickly ike it would if there 
h;;id been no poison, and that the amount of blood coming out, 
which may or may not happen, would b likely to be greater 
in a monoxide poisoning than in an o dinary case. Now, 
I think the · Coroner said there was a h morrhage. I don't 
know whether he said it was usual or no , but I think he tes-
tified there was a hemorrhage there. 
The -Court: I think that the Commo wealth can show in 
rebuttal of the other medical testimonv the effect of it and 
the effect of the hemorrhage. We don't°' want to go back over 
what has been gone over. h · 
Mr. Arnol~: Your Honor, I think col nsel is confused in 
.... 
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his memory. The only question that this medical authority 
testified to was the effect of a blow on the head. I asked in 
regard to that and the question was whether it was a brain 
hemorrhage in side of the skull or outside of the skull and 
he explained it was between the skull and the skin. 
Mr. Page : Dr. MacDonald? 
Mr. Arnold: Yes, Dr. MacDonald. Then, counsel for the 
defense went further with the doctor from St. Vincent's Hos-
pital on hemorrhag·e in the question regarding the hemorrhage 
that appeared to flow from the face of this deceased. That 
witness testified that it was possible for that hemorrhage, 
or a hemorrhage of a similar kind, to be caused 
page 415 ~ by carbon monoxide gas. 
The Court: We don't want to go back over 
that testimony that has already been given. I will overrule 
the objection. 
Mr. Page: Save the point. 
Note : The question was read back by the Reporter. 
A. In that particular instance, Mr. ArnolM 
By Mr. Arnold: 
Q·. Yes. 
A. ~Iy opinion is that the hemorrhage was produced from 
the blows she received and not from the carbon monoxide 
poison. 
Mr. Page: Just a moment. The Commonwealth's Attor-
ney asked him if a doctor could examine the body and de-
termine the cause. Now, he is going to give his opinion as 
as to what was the situation in this particular case. He did 
that in chief. · 
The Court: I have already announced what the Court's 
view of the evidence is. One question leads to another. We 
don't want to go back over testimony that has already beei1 
given. A rebuttal, of course, is something that has been re-
vealed since the evidence in chief has been given. Proceed. 
page 416 ~ By Mr. Arnold: 
Q. I asked if it could be done by an examina-
tion. 
A. Yes, sir. 
Q. And in this case was that done Y 
A.. It was. 
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Q. Now, my last question: Was this 1hemorrhage which 
was from her face, or nose, or mouth-I don't remember which 
it came from- caused by monoxide gas poison f 
A. No. 
J\Ir. Venable: Did I understand him to ;say that was in his 
opinion Y I don't believe he means to ~ay any more than 
that. I 
. A. It is my opinion. I will give you th~ cause of my opin-
ion. I 
By Mr. Venable: I 
Q. That is what I thought. I knew you a.idn't mean a posi-
tive statement. 1 
Mr. Arnold: The witness is with you. 
Mr. Page: No questions. 
page 417 ~ vV. E. DEBNAM, . 
a witness on behalf of the Commonwealth, being 
first duly sworn, testified as follows : · -
Examined' by Mr. Tyler: 
Q. Your name is vV. E. Debman, I believe¥ · 
A. Yes, sir. [ 
Q . .Are you a reporter for a newspaper lof the City of Nor-
folk? 
.A. Yes, sir. 
Q. Mr. Debnam, did Mr . .Abdell mak~ any statement to 
you-this being Mr . .Abdell sitting over tHere-that was pub-
lished in the pa per 7 • 
.A. Yes, sir. 
Q. In what paper was that published 1 
A. In the Ledger-Dispatch on the after oon of the 12th. 
~r. Venable: Have you asked him ab ut any- paper pub-
lished on the afternoon of the 12th? 
Mr. Page: If Your Honor please, the bject of this testi-
mon, I think, is to contradict the accus in his statement 
on the witness stand that he didn't make certain statement 
in a certain way to Detective Nowitzky. N w, if the Common-
wealth"'s .Attorney expects to prove by 1\ . Debnam that he 
made a certain statement to Mr. Debnam, e object to that. 
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Mr. Tyler: If Your Honor please, the statement of the 
defendant, I believe, was that a certain state~ent 
page 418 ~ appeared in the newspaper which he didn't make. 
·we expect to contradict that. 
The Court: The objection is overruled. 
By Mr. Tyler: 
Q. What was the statement Mr. Abdell made to you 1 
A. I have at this time no independent recollection of Ab-
dell's statement then, but, when I was called this afternoon 
about six o'clock, I checked the file of the Ledger-Dispatch. 
Q. Did that refresh your memory so you could testify! 
A. Yes, that refreshed my memory. It refreshed it to the 
extent that I know that the statement that was published was 
what Abdell said. 
Q. Tell this Court what he did say, Mr. Debnam? 
A. He said that he left Norfolk on Monday afternoon, pre-
ceding· the death of his wif c on \Veclnesday; he left Norfolk 
between one and two o'clock; that he drove directly to "\Vash-
ington; that he was in vVashingfon on business. 
Mr. Venable: If Your Honor please, that has not been 
testified to. here in this case. He is going along· with a big 
long act that certainly this jury has not heard and I have 
not heard. 
Mr. Tyler: He is showing· that Mr. Abdell did make the 
statement which he denied making. 
:Mr. Venable: But you· will find in that record 
page 419 ~ you have not asked him any such statement that 
he is now narrating. He may have made some 
general statement that appeared in the paper. As to the de-
tails of it, Mr. Abclell may have said, "I dicln 't say that," 
but he has not denied a good many things that this gentle-
man said. 
Mr. Tyler: He said, "A certain article appeared in the 
newspaper but I dicln 't make it.''. 
Mr. Page: If Your Honor please, I think it would be a 
very dangerous .thing to permit it. 
The Court: I think that is proper rebuttal. The objec-
tion is overruled. 
Mr. Venable: Save the point. 
A. He said he stayed tl1ere until he was informed at mid-
night by someone at the hotel of his wife's death. 
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I By Mr. Tyler: 1 
Q. That he had stayed in "\Vashington until about mid-
nig·ht when he was informed of his wife's death? 
A. That is right. ' 
Mr. Tyler: Answer Mr. Venable. 
CROSS EXAMINAT~ON. 
By Mr. Venable: 
Q. Mr. Debnam, you wrote the report for the 
page 420 ~ Ladger-Dispatch yesterday, i didn't you 7 
A. Yes, sir. 
same report that appeared this morning·, didn't Q. The 
you? 
A. No. It was in the Virginian-Pilot this morning. 




A. Most of the time, yes, sir. 
Q. Didn't you say in the paper to he published tl1at the 
evidence showed that notes, which we referred to as two notes, 
were found by. the side of the body? 
A. No, sir, I never said that. 
Q. It wa8 in yesterday's afternoon paper or this morn-
ing's, I don't know which? I 
A. I don't recall ha.ving seen it. I t·· now I didn't write 
that. 
Q. As a matter of fact, the notes we e in her possession, 
certainly, at twelve o'clock the day bef6re? 
A. That is right. "\Ve carried sforie~ to that effect. 
Q. I am just speaking about the accur~cy of your memory? 
A. Yes, sir. 
Mr. Venable: That is all. 
page 421 ~ Mr. Tyler: That is the C mmonwealth's case, 
if Your Honor please. 
Mr. Page: That is our case, Your H nor. 
Note : The jury retires from the con room. 
Mr. Venable: May it please the Co rt, I wish to renew 
the motion which I made at the conclus on of the plaintiff's 
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the Commonwealth's evidence in this case and to say to the 
jury that they have not met the burden placed upon them 
to_ prove the case, proving that this man by this evidence 
tur:ried on the gas which killed his wife. 
The Court: That is conclusive. Let the record show tll.at' 
the motion is overruled. 
Mr. Page: We note an exception. 
Mr. Venable: Another motion was made at the beginning 
of this trial, there being two absolutely contradictory state-
ments: One, that a woman was beaten to death, and, an-
other, that a woman was asphyxiated. The two could not 
possibly have happened. If she was beaten to death she 
could not have been asphyxiated. There should be an elec-
tion now by the Commonwealth's Attorney as to which one 
of these contradictory statements he desires to 
page 422 ~ submit to the jury. 
The Court: Let me hear from the Common-
wealth's. Attorney. 
Mr. Arnold: I say, Your Honor, that the evidence of the 
Commonwealth discloses the fact that the actual death was 
produced by carbon monoxide poison. The Commonwealth 
was bound by that evidence but didn't preclude from its case 
the fact that the beating contributed to said death. 
The Court: It seems to me that the statement of the Com-
monwealth's Attorney meets the issue here, so it will stand 
as renorded. 
Mr. Venable : The motion is denied? 
Mr. Pag·e : Is the Court going to order the Commonwealth ~s 
Attorney to elect which one of these statements he desires 
· to submit? 
The Court: He made a statement, which the record shows, 
which I think is sufficient to meet the defense. 
Mr. Venable: Then, I will except, Your Honor. 
page 423 ~ INSTRUCTIONS. 
Commonwealth's Instruction No. 1 (Granted):. 
''The Court instructs the jury that murder by poison, ly-
ing in wait, imprisonment, starving, or by any wilful, de-
liberate, and premeditated killing is murder of the first de-
gree ; tba t murder in the second degree is when one person 
kill another unlawfully, malicious1y, and deliberately, but 
not· pu~meclitatedly; that voluntary manslaughter is when 
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one person kills another, person unlawfulli but withou.t malice, 
upon sudden provocation in the heat of (IJassion upon a s~d-
den quarrel or in mutual combat; tha~ involuntary man-
slaughter is where one person unintentionally causes the 
death of another person, while engaged i in an unlawful l;mt 
not fAlonous act, or when engaged in a la/Wful act negligently 
causes the death of another person. 
'' The Court further instructs the jury: that murder in the 
first degree is punishable by. death, or by confinement in the 
penitentiary for lite, or for any term not less than twenty 
years; that murder in the second degree is puni~ by 
confinement in the penitentiary not lessJthan five ~ more 
than twenty years; that voluntary man laughter is punish-
able by confinement in the penitentiary nbt less than one nor 
more than five years; that involuntary maislaug~ter is punish-
able by confinement in the penitentiary n9t less than one nor 
more than fivP. years, or in the discretion of the 
page 424 ~ jury by a fine not exceeding $1,000.00 or confine-




Commonwealth's Instruction No. 2 (Gratited): 
1,J' t .· C 
"The Court instructs the jury that on ~ charge of murder, l 1_; . 
malice is presumed from the fact of killing when the killing :J 
has been proven and is unaccompanied bi circumstances of 
palliation~ and the burden of introducing evidence to rebut 
such presumption rests upon the accused.'' 
Th A defendant excepts to the granting! of Instruction: No. 
2 for the Commonwealth on the ground that it does not cor-
rectly state the law as applied to this. caae. The instruction 
should read: "The Court instructs the j~ry that on a charge 
of murder, malice is presumed from the ffct of killing with a 
deadly weapon in the possession of the ace sed, and not other-
wise.'' 
1Furthermore, the defendant excepts fo reasons stated in 
argument before the court of this instru ion. 
Further, as to Instruction No. 2 on beh If of the Common-
wealth, the defendant says it is mislea.di g because no jury, 
without an explanation of it, would ln10-v what ''palliation" 
means. 
page 425 ~ Conimonwealth Instruction Nr.· 3 (Granted): 
"The Court instructs the jury that the I law presumes)//1 f 1, 
, 1 .. rf,._Y i 
' / j 
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a man intfmds that which he does, or which is a necessary 
consequence of his acts. '' 
l\1r. Parsons: Tho defendant excepts to the granting of 
Instruction No. 3 on the ground that it is misleading and 
abstract, and does uot mean anything· to the jury at all, and 
not being applicable to this case, because there"lnust be proof 
that the man did it before they can consider any intent or 
consequences in a case such as this. 
Commonwealth's Instructfon No. 4 ( Grant eel) : 
'} '' The Court instmcts the jury that to constitute a wilful 
, deliberate an.d premeditated killing it is not necessary that 
/ the intention to kill should exist any particular length of 
time prior to the actual killing. It is only necessary that 
such intention. should come into existence for the first time at 
the time of killing, or any time previously.'' 
L 
Corwnionwealth's Jn.struction No. l> (Granted): 
'' The Court instructs thP- jury that while circumstantial 
eviden<~e should be Hcum1cd with caution, it is, however, not 
only competent evidence but is sometimes the only mode of 
proof and the jury can and should draw all reasonable in-
f erP.nces from the facts proven and a verdict of 
page 426 ~ g·uilty may be founded entirely on circumstantial 
evidence is such evidence shows the guilt of th'3 
accused beyoml a reasonable doubt.'' 
Oonimon.wealth's Instruction No. 6 (Granted): 
'' ThP. Court instructs the jury that the accused is presumed 
to be innocent and that that presumption goes with him 
throuµ;h all stages of the trial until the Commonwealth, upon 
whom the burden of proof rests, has shown beyond a reason~ 
able doubt that the defendant is guilty. A doubt engendered 
by sympathy or by a dislike to accept the responsibility of 
convicting the defendant is not a reasonable doubt. The 
law does not rP.quire proof amounting to absolute certainty, 
nor proof beyond all possibility of mistake. If, after hav-
ing· carefully and impartially heard and weighed all of the 
evidencP., you reach the conclusion that the defendant is guilty 
with such tlegTee of certainty that you would act upon the 
,. 
I 
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faith of it in your own most importanJ and critical affairs, 
then the evidence is sufficient to warrant\.a verdict of guilty.'' 
: . 
Defendant's Instruction No. 7 (Granted): 
"ThP. Court instructs the jury that (if you believe from 
the evidP.nce beyond a reasonable doubt that the defendant 
is g·uilty, but have a reasonable doubt as to the gTade of of-
fense l1P. is guilty of, that i~, of first or second 
pag·e 427 } degree murder or voluntary 1or involuntary man- · 
slaug·hter, or assault · and battery, then you can 
only find him guilty of the offense of thel;Iower grade." 
Defendant's Instruction No. 8 (Granted)j: 
"The Courts instructs the jury that the Commonwealth 
must prove its case beyond all reason~ble doubt, and that 
means that the Commonwealth must prove every material 
element, beyond sufficient doubt, which cqnstitutes the alleged 
crime and it is not sufficient that the jury may believe his 
guilt probable, or more probable than I: his innocence. No 
degree of probability under any circumstances, however sus-
picious, will authorize his conviction, but the evidence must 
be of such character as to produce a mortal certainty of g-uilt 
to the exclusion of all reasonable doubt, nor are the jury 
to speculate or go outside the evidencr or consider what 
thP-y think to have taken place. They are to try this case 
and confine it to the evidence as given pY the witnesses in-
troduced and if that evidence when considered along with 
thP. evidence for the defense does not qonvice the jury be-
yond all reasonable doubt as to every :piaterial element of -
the guilt of the ·accused, then the jury m,ust find the accused 
not guilty." , 1. 
·Defendant's Instruction No. 9 (Gra,nted 
"The Court instructs the j ry that the failure 
page 428 } of the evicfonce to disclose any other cri~inal 
ag·ent than the accused is ot a circumstance 
which may be considered by the jury in etermining whether 
or not he was g-uilty of the crime wher ith he is charged. 
The prisoner is prP.sumed to be innoce t until his guilt is 
established, and he is not to be prejudi ed by the inability 
of the Commonwealth to point any other criminal agent, nor 
-~ 
L 
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- is he called upon to vindicate his own innocence by naming 
the gµilty person.'' 
Defenda-nt's lnst,ruction No. 10 (Granted): 
'' The Court instructs the jury that in the application of 
circumstantial evidence to the determination of the case, the 
utmost caution and vigilence should be used. Such evidence 
is always insufficient where, assuming all to be true which 
. the evidence tends to prove, some other reasonable hypo-
thesis may still be true, for it is the actual exclusion of every 
other reasonable hypothesis which invests mere circumstances 
with the force of truth. Where the evidence leaves it in-
different which of several hypotheses is true, or establishes 
only some finite probability-in favor of one hypothesis, such 
evidence cannot amount to proof, however great the prob-
ability may be. · 
'' And thP. -Court further instructs the jury that all the 
P.vidence in this case which tends to establish that the ac-
cused is guilty of the crime with which he is charged, is cir-
cumstantial and not positive evidence. 
page 429 ~ '' Therefore, although the jury may believe 
from the evidence in this case that there is a 
strong_ probability that the accused is guilty or the offense 
charged in the indictment, still, if, upon the whole evidence, 
there is any other rP.asonable hypothesis consistent with his 
innocence, they cannot find the accused guilty, and this is 
true, although it may appear from the evidence that the 
probabilities .of his guilt are gTeater than the probabilities of 
his innocence.'' 
Defendant's lnstmction No. 11 (Granted): 
'' The Court instructs the jury that if you believe that the 
accused did not cause the death of Audrey Abdell but did 
commit an assault upon her, you can find the accused guilty 
of assault and battery and fix his punishment at confinement 
in jail not more than twelve months and a fine not exceeding 
$500. either or both.'' 
Defendant's bistruction No. 12 (Granted): 
'' Th~ jury are finally instructed that the instructions given 
J. C . .A.b'dell v. Go·mm:onw·ealth of"VIrginia. 3~7 
i 
are. all thP. instructions of the court, andl must be considered 
as a whole.'' i 
I 
Defendant.'s Instruct-ion R-1 (Refused) :1 
"The Court instructs the jury that, u~on the trial of this 
case, if a reasonable doubt of any fact n~cessary to establish 
_ the guilt of the accused as c}i.arg·ed in the indict-
page 430 ~ ment be raised by the evidence, or lack of evidence, 
such doubt is decisive, and the jury must acquit 
the accused, since a verdict of 'not gui~ty' means no more 
than that the guilt of the accused has tj.ot been established 
in the precise, specific, and narrow form prescribed by law.'' 
Mr. Parsons: 'Fhe defendant excP-pts to the refusal of In-
struction R:l because it states a fund~mental principle of 
criminal law and advises the jury that if! the ,Commonwealth 
does not introduce sufficient evidence to r~move the presump-
tion of innocence. which goes throughoµt the trial by the 
proof of ·all p.ecessary facts to establish !guilt beyond a rea-
sonable doubt, then he should be acquitt~d. 
;Further, this instruction would aid t]jle jury in the con:. 
sidei~ation of the case and ad.vise them t)iat the lack of facts 
necessary to ·establish the guilt is insuffi.cient evidence ·and 
woµld ·require a verdict of not .guilty. I · 
I 
D'i4endant's Instruction R-2 (Refused) : I 
'' Th~ Court instructs t~~ jury that if, ~pon the wh~le evi-
dence m thP. case, thel'e· 1s. any reasonable hypothesis con:. 
sistent with the innocnnce of the accused,! they must find him 
not guilty." i 
i 
I -
page 431 } :M:r. Pa'rsons : ~he def en~ant ·excepts to t~e 
refusal of Instruction R-2 o I the ground that. 1t 
states a fundamental principle of law an should be brong·ht 
to the jury's attention in a simple instr ction and not com-
bined with -any ·othe:r principle of law, an in such ·a way that 
the jury would understand it thoroughl · 
D&fe'ndant's Instruction -R-3 (Refusld,): 
,'c'ThP. 'Coifrt instructs the j'nry that u ·on the trial of a 
criminal case by a jury the law contempla es a concurrence :of 
twelve minds in the conclusion of guilt efore a conviction 
/ 
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can be had. Not only is this true with respect to the guilt 
of the accused, but it is likewise true with respect to the 
deg-ree of crime. The ref ore, although the jury may believe, 
from the evidence, that the accused is guilty of the killing 
of thP- deceased. still, if any individual member of the jury, 
after having duly considered all of the evidence in. this case, 
and after consultation with his fellow-jurors, should enter-
tain a reasonable doubt as to the degree of the guilt of the 
accused, it is his duty not to surrender his own convictions 
as to such degTce of guilt, simply because the balance of the 
jury entertain different convictions with respect to such de-
gree.'' 
Mr. Parsons: The defendant excepts to the refusal of 
R-3 because it states the law relative to criminal 
page 432 ~ cases and the law in this case. While there has 
been some criticism of the .court of this instruc-
tion on the theory that it is a "hung jury'' insfa~uction, never-
theless, the law is that twelve minds must concur in conclu-
sion of guilt before a man can be convicted, and tl~at runs 
throug·hout the whole g·amut of criminal law in the United 
States. If is undoubtedly fundamental that if any individual 
member of the jury, after having· duly considered all the 
evidence in the case and fairly consulted with his fello-wmen 
on the jury, then, he should abide by his doubt and refuse to 
find the man not ~ruilty and should not. surrender his own 
conviction. This instruction tells the jury what that funda-
mental law is, and to this the defendant was entitled. 
Defend~nt's Instruction R-4 (Ref'used): 
'' The Court instructs the j-q.ry that they cannot convict 
the accused in any degree of homicide from evidence that the 
· accused assaulted his wife no matter how unjustifiable the 
assault. It is incumbent on the Commonwealth to prove be-
yond every reasonable doubt that the accused turned on the 
µ:as which resulted in her death and if there is failure of 
proof in this respect they should acquit him of homicide.'' 
Mr. Gutterman: Co,11nsel for the defendant object and 
except to the refusal of the Court to grant In-
page 433 ~ struction ~4 on the g-round that this correctly 
states the law on the facts as they apply to this 
case. 
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Defenda;nt's Instruction R-6 (Refused) I 
'' The Court instructs the jury that 1vhen, upon a charge 
of murder, the evidence is wholly circubl.stantial, and if the 
jury find absence of sufficient evidence :of an inducing cause 
or motive to commit the offense charged, it affords of itself· 
a P!·esumption of innocence.'' 
The defendant excepts to the refusal of Instruction R-6 
because he says there is no evidence inl this case tending to 
show any motive on.his part for the committing of the crimi-
nal charge. Therefore, the jury should ~e so told. 
The defendant further excepts to th;e refusal of R-6 as 
amended, which is indicated by penci~ corrections on the 
original, on the ground that it correctly states the law that 
if the jury :find "absence of sufficient evi,tlence of an inducing 
cause or motive to commit the offense charged, it affords of 
itself a presumption of innocence.'' 
Dt;fenda;nt's Instritction R-7 (Refitsecl); 
"The Court instructs the jury that if they believe from 
the evidence that there was no unusual I consumption of -gas 
in the Abdell home, from the time the meter was 
page 434 ~ read on April 15th, 1938, Up to and including 
May 10th, 1938, and you further believe fro~ 
the evidence that the p;as which fatall}1 poisoned Mrs. Ab-
dell was turned on in the kitchen at any ~ime after 9 :30 A. M. 
on May 11th, 1938, then you should find the accused not 
guilty." l 
· ThP. defendant excepts to the refusal of Instruction R-7 on 
the ground that it embodies a correct statement of the law 
upon and applied to the theory of the defense, and is based 
upon evidence introduced in support of $at theory-namely, 
that the gas was not turned on by the a cused. 
R. B. s. 
Defendant's Instruction R-8 (Refused) 
'' The Court instructs tlrn jury that unl ss they believe from 
the evidence beyond a reasonable doubt that the gas was 
. . ] 
,,.,.~ 
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turned 'on before it is shown by the evidence that the accused 
left the house, they cannot convict the accused of homicide. '' 
The d~fendant excepts. to the refusal of R-8 on the g-round 
that it_pl(tinly states to the jury that if there is a reasonable 
douot that. th'e g:as was turned on after the. accused left the. 
house, he ~annot be found guilty of the crime here charged, 
of homicide. 
Defendant's In.structiott .... (Refused): 
''The Court instructs t4e jury that the law will not permit 
you to. draw. an inference from a presumption. An inference 
can only be drawn from or foti.nded on some fact legally estab-
lished or proven.'' · 
page 435 ~ This instruction offered at opening of court 
Friday morning ( 3rd day). The instructions 
were argued and settl~d Thursday night and read to the jury 
before adjournment. This instruction refused-on gromid 
not vital and offered after all other instructions read to the ' jury, giving ·at this time an undue prominence, and ·on -ground 
jury :fully instructed on circumstantial evidence. 
Refused an:d excepted. 
R. B. s .. 
- ' -
The Court doth cei'tify that the defei1dant, by counsel, ob-
jected to the granting· of any instruction to the Common-
wealth for the same reasons given in the argument on the 
rp.otion to strike out the evidence, but the Court overruled 
this -objection to which ruling the defendant, by co·l.Ulsel, ex-
cepted. 
page 436 ~ In the Corporation Court of the City ·of Norfolk, 
Virginia. 
I, Richard B. Spindle, Judge of the Corporation Court of 
the City of Norfolk, Virp;inia, do certify that the evidence 
and incidents of trial contained in the foi·egoing type-written 
book of 376 pages, is an the evidence and incidents of the 
ui'a~ "in_ ~be. 1cas~ of C<im..1:1·o~w~'anl1 V. ·:r .. :Q. 4. bden., 
1 
ind i~~t 
the Commonwealth Attorney for the City ·of Noffolk, ha:d 
. r. C. Abdell v. Commonw_ealth of Virginia. 33-l 
I 
due notice of the application for, and th~1 certification thereof, in accordance with law. I 
Given under my hand this 30th day of: September, 1938. 
I 
RICHARD B~ SPINDLE, 
Judge of the Corporation Court of the 
City of Norfolk, Virginia. 
A Copy-Teste : 
page 437 ~ 
RICHARD BJ SPINDLE, 
Judge of the Corpo~~ation Court of the 




I. vV. L. Prieur. tlr., Clerk of the Corporation Court of the 
City of Norfolk, Virginia, do hereby certify that the forego-
ing is a copy of report of the testimony, instructions, excep-
tions and othP.r incidents of the trial in the case of Common-
wealth v. J. C. Abdell. and that the origijnal thereof and said 
copy together with the original exhibits; Commonwealth's 
Exhibits l, 2, and 3 (photographs), Commonwealth's 'Ex-
hibits 4, 5, and 6 (notes), Commonwealth's Exhibit 7 (hat), 
·Commonwealth's Exhibit 8 (hanclkerchidf), and Defendant's 
Exhibits 1 and 2 (photogTaphs), Defendant's Exhibit 3 (bills), 
Defendant's Exhibit 4 (gas statement), ~nd Commonwealth's 
and Defendant's Exhibits 7, 8, 9, 10, 11, ~2,, 13, and 14 (pho-
. toµ;raphs), and Commonwealth's exhibi~s nos. 240 and 241 
(photog-raphs), filed with counter-affidavits on the motion for 
new trial on the ground of after discoveired evidence, therein 
referred to. duly authenticated by the Jluclge of said Court, 
were lodged and filed with me as Clerk f the said Court on 
the 30th day of September, 1938. · 
Virginia: 
W. L. RIEUR, JR., 
Clerk of the Corpor tion Court of the 
City of Norfolk, irginia. 
In the Clerk's Office of the Corporation ourt of the City of 
Norfolk. 
I, W. L. Prieur. Jr., Clerk of the sai Corporation Court 
·-:--. 
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of the City of Norfolk, do hereby certify that the 
page 438 ~ foregoing and annexed -is a true transcript of 
the rP.cord in the case of Commonwealth of Vir-
ginia, plaintiff, v. J. C. Abdell, defendant, lately pending in 
said Court. 
I further certify that said copy was not made up and 
com_pled until the Attorney for the Commonwealth had had 
due notice of the making of the same and the intention of the 
defendant to take an appeal therein. 
Given under my hand this 30th dar of September, 1938. 
W. L. PRIEUR, JR., Clerk. 
Fee for this record : $50.00. 
A Copy-Teste: 
~L B. WATTS, C. C. 
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